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W ﬂ @'@ﬁt TO BE ENTITLED

1 AN ACT

2 ’relating to the definition and regulation of unlawful trade, acts

3 ,and practices, the protection of Texas consumers, and providing ;;2%
4 Efor consumer remedies; amending Chapter 17, Business & Commerce

5 ‘Code, as amended, by adding Subchapter E;V:epealing Chapter 10,

|

6 jTitle 79, Revised Civil Statutes of Texas, 1925, as amended

7 | (Articles 5069-10.01 et seq., Vernon's Texas Civil Statutes); and

8 /declaring an emergency. |

f%;fi\\g BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
10 R \gection l. Chapter 17, Business & Commerce Code, as gmended,g
11 is amend by adding Subchapter E to read as follows: //;/// f
" 12 " @§CHAPTER E. DECEPTIVE TRADE PRACTICES/AND

13 CONSUMER REMEDIES i
14 "Sec. 17.41.  3§9RT TITLE, This subchéﬁter may be cited |

|
|
|
|
|

15 'las the Deceptive Trade Br@ctices—Consumer/Remedies Act. i
16 "Sec. 17.42. WAIVER; PUBLIC POLICY. Any waiver by a f
17 éconsumer of the provision of this'éubchapter is contrary to public 5
18 Epolicy and is unenforceable and void. ;
19 X "Sec., 17.43. CUMULAfIVE REMEDIES. ‘The provisions of this i
20 gsubchapter are not ef?iﬁsive. The remedieS‘pFovided in this !
21 wsubchapter are in addition to any other proce&ﬁqu or remedies f
22 ?provided for ip ny other law. \\~

23 | "Sec. /1'7/.44. CONSTRUCTION AND APPLICATION. Thi'q§~-.§ubchapter
24 !shall be ligerally construed and applied to promote its u;derlying E
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| "Sec.\;7.45. DEFINITIONS. As used in thi7/subchapter:

"?*) 'Goods' means tangible chattq&s bought for use

primarily for peﬁg?nal, family, or household/ﬁurposes, including
certlflcates or coupons exchangeable for sugh goods, and including
goods which, at the ti@e of the sale or sybsequently, are to be
affixed to real propert}gés to become a/éart of the real property
llwhether or not severable.\\\ /

"(2) 'Servicesf\means wprk, labor, and services for
y

other than commercial or business

in connection with the sale or rep ir of goods.

J

\
"(3) 'Person' means an iQd1v1dual, partnership,

corporation, association, of other group, however organized,

i
| "(4) 'Consumgr means an 1ndxv1dual who seeks or
| /

jacquires by purchase or/ lease, any goods or gservices for personal,
| v

!family, or household purposes.
L "(5) Mép

. rchant' means a party to achnsumer
“transaction other/éhan a consumer.

“ "(SVX 'Trade' and 'commerce' mean the advertising,
poffering for géle, sale, lease, or distribution of any good or
IIservice, of ény property, tangible or intangible, real, personal,

“or mixed, and any other article, commodity, or thing of value,
|or indirectly affecting the people of this state.

63R1363 JBN 2

i
l
|
f
\

ywherever situated, and shall include any trade or commerce directly
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"(7) 'Documentary material' includes the original
or\a copy of any book, record, report, memorandgm, paper,
communication, tabulation, map, chart, photoqgéph, mechanical
transé{iption, or other tangible document 3#/recording, wherever

7

situated. /

l!‘
‘.

"(8) 'Consumer protection ¢ivision' means the

i . ; . e
jantitrust and consumer protection division of the attorney

/
£

ggeneral's office. /
I N /{'
"(9)2 'Knowingly' meang actual awareness of the falsity

or deception, butﬁgctual awarenes’s may be inferred where objective
1

%, K
‘manifestations indicate that a person acted with actual awareness.

"Sec. 17.46. DECEPTIVE;&RADE PRACTICES UNLAWFUL. (a)

False, misleading, or dechtive acts or practices in the conduct
.
of any trade or commerce qfé\hereby declared unlawful.

Y

| "(b) The term 'fgise, ﬁisleading, or deceptive acts or

r

practices' includes, bﬁt is not iimited to, the following acts:

w "(1) passing off goods\or services as those of

&another; Y
"(2) causing confusion or misunderstanding as to the
source, sponsa%ship, approval, or certification of goods or

services;

| "(3) causing confusion or misundérstanding as to
iaffiliatﬁons, connection, or association with, or certification
| by, anoﬁher;

| "(4) wusing deceptive representations or designations
of geographic origin in connection with goods or services;

"(5) representing that goods or services have
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sponsorship, approval, characteristics, ingredients, uses,
behefits, or quantities which they do not have or that a person
has\a sponsorship, approval, status, affiliation, or connection

3
whicﬁ\he does not;

\\ "(6) representing that goods are original or new if

o,
/

g |
they are‘geteriorated, reconditioned, reclaimed, used, or
. ,,/

secondhandj,

"{7) representing that goods or services are of a
A

| ., ‘
iparticular stanerd, quality, or grade, or that goods are of a

1particular style 6: model, if they are of another;
l y\’- o v
h "(8) diégfraging the goods, services, or business

ﬁof_another by false or\qisleaaing representation of facts;

"(9) advertis}ng goods or services with intent not
to sell them as advertised;\\nv,f
I "(10) advertisin;igoods or services with intent not
Qto supply a reasonable expectable public demand, unless the

ﬁadvertisements disclosed’a limitatigq of quantity;
j "(11) makihg false or mi;lgading statements of fact
Jconcerning the reasohs for, existence of, or amount of price

! -

ﬁreductions; "

“ "(lﬁ) representing that an agreement confers or

|
'involves rights, remedies, or obligations which it does not have

por involve, or which are prohibited by law;
"(13) knowingly making false or misleading statements

I

lof fact concerning the need for parts, replacement, or repair
I

| service;

i

; "(14) misrepresenting the authority of a salesman,
I

|
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representative or agent to negotiate the final terms of a consumer

transaction;

5,
S
X

N "(15) basing a charge for the repair of any item in
wﬁb}e or in part on a guaranty or warranty instead of on the value
of éhe actual repairs made or work to be performed on the item
without stating separately the charges for the wqu'and the charge
for the warranty or guaranty, if any;

.\_"(16) disconnecting, turning back, or resetting the
odometer ofuény motor vehicle so as to reduce the number of miles
indicated on thg odometer gauge; ,

"(17). advertising of any/sale by fraudulenﬁly
representing that a person is goind out of business;

"(18) wusing or employing a chain referral sales plan

or anything of value, which uses a sales technique, plan,

arrangement, or agreement in which a buyer or prospective buyer

is offered the opportunity to purchase merchandise or goods and

‘in connection with<the purchase receives the seller's promise or

| ,}
Hrepresentation ;ﬁét the buyer shali“have the right to receive
’compensation pf consideration in any form for furnishing to the
seller the némes of other prospective buyers;

| "(19) representing that a guarantee or warranty
confersjér involves rights or remedies which it does not have or
.involyé; or N
"(20) acts or practices declared to Ee false,

misleading, or deceptive acts or practices by a reqgulation of the

consumer protection division under this subchapter.
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A

U.S.C.A. 45(a)(1)].

"Sec. 17.47. REGULATIONS,

1nstructlons used by the division;

. 63R1363 JBN 6

(a)

and

"(c) It is the intent of the legislature that in construing
Subsecéion (a) of this section the courts to the extent possible
will bL guided by Subsection (b) of this section and the
1nterpretat10ns given by the Federal Trade Commission and federal

courts t0\§ect10n 5(a) (1) of the Federal Trade Comm1531on Act [15

"(d) The omission of a given act or practice from Subsection
(b) of this section or the failure of the consumer protection
!division to issue a regulation regarding an;act or practice, or
!both, shall not limit the courts from determining that the act

or practice is unlawful under this subchapter.

The consumer protection

division may issue, after hearing, regulations declaring other

acts or practices to be false, m%sleading, or deceptive acts or

practices. The regulations may‘n;t,be in conflict with the rules,

regulatlons, and decisions issued by the Federal Trade Commission

and the federal courts in interpreting Sectlon 5(a) (1) of the

Federal Trade Commission Act [15 U.S.C.A. 45(a)(1)], as amended.
"(b) The consumer protection division shalls:

"(1) publish a description of the organization of
the division, stating the general course and method of operation
of the division and the methods by which the public may obtain
1nformatlon or make subm1851ons or requests;

/' "(2) adopt and publish rules of practice setting
i forth the nature and requirement of all formal and informal

procedures available, including a description of the forms and
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"(3) make available for public inspection all
reék%ations, written statements of policy, and interpretatians,
formdiated, used, or adopted by the consumer protection division

A

in dis&harging its function under this subchapter.

"k@) Prior to the adoption, amendment, or repeal of a
regulatiéﬁxunder this section, the consumer protéction division
shall give\hptice of the time, date, and place of the hearing at
least 60 day;Kprior to the date set for hearing. The notice shall
contain the stéﬁement of the terms or substance of the intended

action or a description of the subjects and issues involved and

the manner in which.interested persons may present their views.

Notice shall be giveﬁ,in the same manner as required for meetings
'lof other governmental bodies and to any person requesting notice.
The consumer protection aiﬁision may charge a reasonable fee to
cover the cost of mailiﬁé nétices to persons requesting notices.

"(d) A petition may be submitted to the consumer protection

‘division to adoptﬂ amend, or repéal a regulation. The petition

|

must be signqdfby 100 interested pé}sons and supported by evidence
that a parti;ular act or practice hasxpgen or could be false,
mislead;ﬁé, or deceptive to the consume;;\or that an act or
pracgiée declared to be false, misleading:\pr deceptive by a
fregﬁiation of the division is not in fact faise, misleading, or
deceptive, Within 30-days after receipt of the 'petition the
consumer protection division must either deny the pgtition or
initiate hearing proceedings under this section. Oﬂ denial of

the petition the consumer protection division must state the

reasons for the denial in writing.

63R1363 JBN 7
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"

& "(e) The hearing shall be opened to the public and any
P

2rson may present testimony, data, or other information in writing

or\orally to the consumer protection division regarding the acts

or practlces under consideration.

“(f) A regulation issued under this section must be filed

with the secretary of state and becomes effective 30 days after

the date 1t is filed unless a later date is spec1f1ed in the

regulatlon.& The secretary of state shall keep a permanent register

of regulations issued under this section open to the public

)

inspection, Thé\secretary of state shall furnish copies of

regulations filed under this section to persons requesting copies.

Y

\
A fee may be chargeagnot to exceed the cost of furnishing the

regulation.
"(g) A person aggfieve@fby
Subsection (d) of this sectfdn or

repeal of a regulation of’failu;e

!this section, may file a petition

County for a declaratory judgment

IOf a regulation adopted, amended,

the denial of the hearing under

by
to

in

on

or

the adoption, amendment, or
issue a requlation under

a district court of Travis
the validity or applicability

repealed under this section

,or on the deniai of a hearing under Subsection (d) of this section.

The consume;fprotection division shall be made a party to the

action. In a suit under this subsection the district court may

issue injunctions, including temporary restraining orders, for

7

aanyféppropriate purpose and the injunctions shall be issued without
/ .

bond and on the terms and conditions determined by the court.

" (h) The action of the consumer protection division in

adopting, amending, repealing, or failing to adopt a regulation

63R1363 JBN
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or denying of a hearing may be invalidated only if it is found
that it:
( "(l) wviolates a constitutional or state statutory
provisioni\ )
\J(Z) exceeds the statutory authority of théﬁconsumer
protection di@ifion; /

“(3;\kis arbitrary or capricious or qhéracterized by
abuse of discretiaﬁxor unwarranted exercise of.discretion;

"(4) is so vague that it does noﬁ establish
sufficiently definite étandards with which conduct can be
conformed;

"(5) is made dh‘unlawfulfprocedure; or

"(6) is clearly‘e;ronébus in view of the reliable,

probative, and substantial evidénce in the whole record as
e AN
/

submitted. = R\

"Sec. 17.48. RESIBﬁiNING ORDE&S, (a) Whenever the consumer
protection division haéﬂreason to beliéve that any person is
engaging in, has gydéged in, or is about to engage in any act or
practice declargd/to be unlawful by this subchapter or by a
regulation is§ﬁ;d under this subchapter, and that proceedings
would be in(%he public interest, the division may bring an action
in the namé of the state against the person to restrain by
temporarf or permaneni injunction the use of such method, act,
or pr§ctice.

/ "{b) An action brought under Subsection (a) of this section

;
[}

may be commenced in the district court of the county in which the

person against whom it is brought resides, has his principal place

63R1363 JBN 9
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'which may have been acquired by means of any act or‘p:actice

of business, is doing business, or in the district court of the
county where the transaction occurred or any substantial portion
of the transaction occurred, or, on the consent of the parties,
in a district court of Travis County. The court may issue
temporary or permanent injunctions to restrain and prevent
violations oflthis subchapter or regulations issued under this
subchapter, and the injunctions shall be issued wigbéut bond.
"(c) 1In addition to the request for a tempé?ary or permanent
injunction in a proceeding brought under Subsecﬁion (a) of this
section, the consumer prdtection division, on a finding by the
court that the defendant hasAengaged orﬂié engaging in a practice
declared to be unlawful by this subchaﬁ%er or by regulations
issued under this subchapter, may request a civil penalty of not
more than $2,000 per violation notjéo exceed a total of $10,000

7

to be paid to the state. /
"(d) The court may make such additional orders or judgments
as are necessary to compensate identifiable pérsons for actual

damages or restoration of money or property, real.or personal,

restrained. Damages may ﬂot include any damages incurfed beyond
a point two years prigr/to the institution of the actioﬁkpy the
consumer protqg@}pn/aivision. Orders of the court may al;ékincludei
the appointment of a feceiver or a sequestration of assets 3? a
person who has been ordered by a court to make restitution uﬁaer
this section has failed to do so within three months after the

order to make restitution has become final and nonappealable.

"(e) Any person who violates the terms of an injunction

63R1363 JBN 10
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under this section shall forfeit and pay to the state a civil
pen#lty of not more than $10,000 per violation. In determining
wheéher or not an injunction has been violated the court shall
také into consideration the maintenance of procedures reasonably
adap#ed to insure compliance with the injunction. For the purposes
of tHis section, the district court issuing the injunctidh?shall
retain jurisdiction, and the cause shall be continued, and in the
cases, £h¢ consumer protection division, or the diétrict, county,
ior city aftqrney with prior notice to the consumer protection
division, aéting in the name of the state, may petition for
recovery of ciVil penalties under this section.

"(f) An o}der of the court awarding civil penalties under
Subsection (e) of éhis section applies only to violations of the
injunction incurred prior to the awarding of the penalty order.
Second or subsequent vioiationﬁ‘of an injunction issued under

this section are subject to the same penalties set out in

. Subsection (e) of this §éction.

"Sec. 17.49, DYTY OF DISTRICT, COUNTY, AND CITY ATTORNEY,

W(a) It is the duty/bf the district, county, and city attorneys
!to lend to the copsumer protection diviéion any assistance
requested in thg commencement and prosecutidns of actions under
this subchap;é;. .

"(b)/fA district, county, or city attorney:*gith prior
written néﬁice to the consumer protection division, ﬁ@y institute
and proéecute actions seeking injunctive relief under éhis

subchapter. On request, the consumer protection division shall

assist the district, county, or city attorney in any action taken

63R1363 JBN 11
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under this subchapter. If an action is prosecuted by a district,
county, or city attorney alone, he shall make a full report to
thg consumer protection division including the final disposition
of €h§ matter.
\Sec. 17.50. EXEMPTIONS. (a) Nothing in this subchapter
shall apﬁ@y to the owner or employees of a regularly published
AN

newspaper, Maga21ne, or telephone dlrectory, or broadcast station,

or blllboard,ﬁwhereln any advertisement 1n;v1olat10n of this

\

subchapter or regulatlons issued under this subchapter is published

or disseminated, unless it is establlshed that the owner or
employees of the advert;51ng medium have knowledge of the false,
deceptive, or misleading “acts or practices declared to be unlawful

by this subchapter or reguiapions issued under this subchapter,

or had a direct or substantial‘finﬁncial interest in the sale or

Y
distribution of the unlawfully advertised good or service.
i \“

;

Financial interest as used in this settion relates to an
B “\h

‘expectation which would be thevdirect réSult of such advertisement.

"(b) Nothing in thls ‘subchapter shall\apply to acts or
practices authorized unde; spec1f1c rules or regulatlons
promulgated by the Fedeyal Trade Comm1551on unde; Section 5(a) (1)
of the Federal Trade,ﬁfi;ission Act (15 U.S.C.A. 45(a) (1)). The
provisions of thisféubchapter do apply to any act or practice
prohibited or anfspeéifically authorized by a rule or regulation
of the Federa;f;rade Commission. An act or practice is not
specifically/authorized if no rule or regulation has been issued

on the act or practice.

"Sec, 17.51. CONFLICT OF LAWS. The determination that an

63R1363 JBN 12
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act or practice is false, misleading, or deceptive by this
supchapter or by a regulation of the consumer protection division
shai} prevail over any other conflicting rule or regulation of
this\sﬁate, to the extent of conflict only.

;Sgc. 17.52, RELIEF FOR CONSUMERS. (a) A consumer may

maintain.hp action if he has been adversely affgé@ed by any of

s
/
/
s
,.f‘
;

"(1) the use or employment by any person of an act

the followihg:

or practice decla;ed to be unlawful by Secéion 17.46 of this
subchapter or regﬁigtions issued under this subchapter;
"(2) a failure by any pegéon to comply with an express
or implied warranty; HK% //{
"(3) any unébqscionabie action or cause of action
by any person; or \V\y/f
"(4) a failure p§‘any person to comply with the
provisions of Chapter 2, q//4, 5,IOr 7, Title 79, Revised Civil
Statutes of Texas, 1925,fés amended (Articles 5069-2.01 et seq.,
Vernon's Texas Civil Spgtutes), or the rules or regulations
promulgated under thqée chapters,
"(b) In a sg;; filed under this sectlon, each consumer who
prevails may obtayn. |
”(1) three times the amount of actual damages plus
court costs apd attorneys' fees reasonable in relatlon to the
amount of w?rk expended;
,/ "(2) an order enjoining such acts or failure to act;
"(3) punitive damages;

"(4) orders necessary to restore to any party to the

63R1363 JBN 13
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suit any money or property, real or personal, which may have been
acquired in violation of this subchapter or regulations issued
under this subchapter; and

{ "(5) any other relief which the court deems proper,
incipding the appointment of a receiver or the revocation of a
liceﬁge or certificate authorizing a person to engage in business
in thié‘state if the judgment has not been satisfied*Within three
months of.the date of the final judgment.

"(c)&\Qn a finding by the court that’éﬁ action under this
section was gfgundless and brought in,béd faith or for the purpose
of harassment, Ehe court may awardyto the defendant reasonable
attorneys' fees iﬁ“relation to thé amount of work expended.

"Sec. 17.53. CL@SS ACTIONS. (a) If a consumer has been
damaged by an unlawful ﬁe;hod, act, or practice contained in

Subsection (b), Sectiqn”l7.46 of this subchapter or by an act or

practice or type of ‘act or practice previously declared unlawful,

.deceptive, or uncohscionable to the consumer by a final judgment

of an appellate;éourt of proper jurisdiction and venue in this

i

state that wasfreported officially, the consumer protection
division or é consumer may bring an actidn on behalf of himself
and other consumers if the unlawful act or practice has caused
damage to the other consumers who are similarly situated, to
recoveq damages and rélief as provided in this suSChapter.

;A(b) A plaintiff who prevails on a class actidn under this
subc?;pter may recover: '

/ "(1l) court costs and attorneys' fees reasonable in

i

relation to the amount of work expended in addition to actual

63R1363 JBN 14
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damages;
"(2) an order enjoining the act or failure to act;
"(3) punitive damages;
{“ "(4) any orders which may be necessary to restore
to %ny party to the suit any money or property, real or personal,
whié@ may have been acquired in violation of this subchapter; and

",
\

"(5) any other relief which the court deems pfdbér

.including the appointment of the receiver or revocation of a

license 6r3certificate to engage in business ‘in this state if the
ijudgment haéApot been satisfied within six months of the date of
issuance of thé‘final judgment. |

"(c) On aufinding by the codft that an action under this
section was brought in bad faith or for purposes of harassment,
the court may award to th?/défendant reasonable attorneys' fees
in relation to the work/égéeqded and costs.

"Sec. 17.54. GLASS ACTION: PROCEDURE. (a) The court

. shall permit one or more members of a class to sue or be sued as

"(1) the class is so numerous that joinder of all
i

“ ¢ ™(2) there are questions of law or fact common to
I

| , -

; ; "(3) the claims or defenses of the representative

N
y

f

|

ﬁpartiés are typical of the claims or defenses of the class; and
; [ "(4) the representative parties will fairly *and

j : .

| :

adeduately protect the interests of the class.

i ‘ "(b) An action may be maintained as a class action if the

63R1363 JBN 15
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I
|
!

prerequisites of Subsection (a) of this section are satisfied and
in addition:

/ "(1) the prosecution of separate actions by or against

/

!
individual members of the class would create a risk of:

\ "(A) inconsistent or varying adjudications

with respect to individual members of the class which would

\

eétablish incompatible standards of conduct for the party opposing

the ‘class; or
" (B) adjudicationé with respect to individual

members of the class which would as a practical matter be

dlsp051t1ve of the interests of the other members not parties to

\
kY

the adjudicatiqns or substaqﬁlally impair or impede their ability
to protect theif interests;ﬁor

"(2) Ehetpqrty opposing the class has acted or refused
to act on grounds geng%é;ly applicable to the class, thereby

making appropriate final iﬁjpnctive relief or corresponding

!declaratory relief with respect to the class as a whole; or

"(3) the court finds that the questions of law or

fact common to the members of the class predomlnate over any

‘questions affectlng only individual members, and that a class

-action is superlor to other available methods for the fair and

efficient adjudication of the controversy. The matters pertinent
to thexfindings include:

f "(a) the interest of members of thé.class in
indﬁvidually controlling the prosecution or defense of égparate
acéions; |

"(B) the extent and nature of any litigation
b4

63R1363 JBN 16
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concerning the controversy already commenced by or against members
of the class;
"(C) the desirability or undesirability of

controversy concentrating the litigation of the claims in the

iparticular forum; and
; "{D) the difficulties likely'ggybe encountered
iin the management of a class action, |

{ "(c) In construing this section, the courts of Texas shall
Sékguided by the decisions of the federal courts interpreting
(Rule 2}, Federal Rules of Civil Procedure.

| ﬁ(d) As soon as practicable after the commencement of an
‘action broﬁght as a class action, the court shall determine by
ilorder whether it is to be maintained as a class action. An order
under this subsectibq\may be altered or amended before a decision
on the merits. An ord;f determining that the action may or may

not be brought as a class action is an interlocutory order which

| is appealable and the procedures provided in Rule 385, Texas Rules
cof Civil Procedure, apply. )
"(e) 1If thegaction is permitted éé a class action, the
ycourt shall direct to the members of the class the best notice
practicable under the circumstances, including individual notice
to all members who can be identified through reasonable effort.
{ “(£) The notice shall contain a statement that:

"(1) the court will exclude the member notified from
the class iffhe so requests by a specified date;

;"(2) the judgment, whether favorable or not, will

include all members who do not request exclusion; and
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“(3) any member who does not request exclusion, if
*é\desires, may enter an appearance through counsel.
7 "(g) A class action may not be dismissed, settled, or
compromised without the approval of the court, ana/notice of the
;;oposed dismissal, settlement, or compromlse shall be given to
all members of the class in such manner . as the court directs.
H\ "(h) When appropriate, an action may be brought or

maintéiped as a class action withgfespect to particular issues
or a cléés~may be divided into subclasses and each subclass treated
as a class:'and the provisions of this section shall be construed
and applied aébcrdingly.

"(i) The iﬁdgmentfin a class action shall describe those
to whom the notice was directed and who have not requested
exclusion and those*the\ébqyt finds to be members of the class.
The court shall direct to tﬁé“members of the class the best notice
practicable undér the circumstances, including individual notice
to all membe;é who can be identified through reasonable effort.

"(j) In the conduct of a class action the court may make

appropriagé orders:

| "’ "(1l) determining the course of proceedings or

prescr%bing measures to prevent undue repetition or complication
in thqﬁpresentation of evidence or argument; |

f : "(2) reqﬁiring, for the protection of the members
of téé class or otherwise for the fair conduct of the action,
that{notice be given in such manner as the court may direct to

some|or all of the members or to the attorney general of any step

in the action, or of the proposed extent of the judgment, or of
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th?”opportunity of members to signify whether they consider the
rebresentation fair and adequate, to intervene and present claims

\ 1] .«
or ‘defenses, or otherwise to come into the action;

"(3) imposing conditions on the rep;égentative parties

i

N
/s
s

or oﬂgintervenors; )
| "(4) requiring that the pleadlngs be amended to
ellmlnate allegations as to representatlon of absent persons, and
that the actlon proceed accordingly; or
L"(S) dealing with SLmllar procedural matters.

" (k) The filing of a su1t under this section tolls the
statute of llmltgtlons for br{nglng a suit by an individual under
Section 17.52 of chis subcha ﬁer. An order of the court denying
the bringing of a sﬁit asJéfclass action does not affect the
ability of an individud}Qto bring the same or a similar suit under
Section 17.52 of thig/subchapter.

"Sec., 17.55?/fPRELIMINARY NOTICE. (a) At least 30 days
prior to the comﬁencement of a suit for damages under Section
17.53 of thisféubchapter, the consumer must notify the intended
defendant oﬁ*hls complaint and make demand that the defendant
provide rqalef to the consumer and others sxmllarly situated.

"}b) The notice must be in writing and sent by certified
or regﬁgtered mail, return receipt requested, to the place where
the téansaction occurred, the intended defendants' pr1nc19a1 place
of pu31ness in this state, or if neither will effect notice, to
t?é office of che Secretary of State of Texas. :

! "(c) An action for injunctive relief under Section 17.53

H

cf this subchapter may be commenced without compliance with
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Subsection (a) of this section., Not less than 30 days after the
commencement of an action for injunctive relief, and after
compliance with the provisions of Subsection (a) of this section,
the cons?mer may amend his complaint without leave of court to
include &\request for damages.
"(dx No damages may be awarded if: !
| "(l) within 30 days of receipt of the notice and
demand the defendant notifies the consumer by certified or
registered mé%l, return receipt requestedi that he will provide
relief to theksonsumer and others simi}d;ly situated and furnishes
his plan for prév1d1ng the relief; ayd
"(2) *the consumer noi}fles the defendant that the
plan is acceptable. /
"Sec., 17.56. DAM@GES: /pﬁFENSE. No award of damages may
be given in any action Ei;g;funder Section 17.53 of this subchapter
if the defendant: ;/‘
" (1) protgg that:the action complained of resulted

from a bona fide errﬁ; notwithstanding the use of reasonable

procedures adopted/to avoid any errsr; and
"(2)/ made restitution of any consideration received
from any membsf/of the class. |
“Sec. y5 57. PROMOTIONAL MATERIAL. }f damages or civil
penalties aéé assessed against the seller of gcods or services
for advertlsements or promotional material in a sult filed under
Sectlog/l7.48, 17.49, 17.52, or 17.53 of this subchapter, the

seller of the goods or services has a cause of action against a

third party for the amount of damages or civil penalties assessed
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against the seller plus attorneys' fees on a showing that:

f. "(1) the seller received the advertisements or
prépotional material from the third party;

| "(2) the seller's only action with ;égard to the
adver@?sements or promotional material was to Q£gseminate the
materié&; and g

"Secrkl7.58. VENUE. An action brought under Section 17.52
or 17.53 of this subchapter may be commenced in the county in
which the persoﬁxagainst whom the sui£ is brought resides, has
his principal plaéé‘of business, or is doing business.

"Sec. 17.59. KEUBPOENAS. The clerk of a district court at
the request of any party to a_é;it pending in his court which is
brought under this subchaﬁger shall issue a subpoena for any

*,

. . < . s
witness or witnesses who may‘be represented to reside within 100

miles of the courthouse of theiépunty in which the suit is pending

or who may be found within such distance at the time of trial.
3

The clerk shall issue a separate sub§bgna and a copy thereof for

each witness subpoénaed. When an actioﬁ\;s pending in Travis

'County on the copsent of the parties a suﬁsbgpa may be issued for

any w1tness or W1tnesses who may be represente& to reside within

N -&,

K

100 miles of\ﬁhe courthouse of a county in which thg suit could
otherwise haﬁe been bfought or who may be found withiﬁasuch
distance at the time of the trial.

"s?b. 17.60. VOLUNTARY COMPLIANCE. (a) 1In the

administration of this subchapter the consumer protection division

‘may accept assurances of voluntary compliance with respect to any

63R1363 JBN 21
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act or practice which violates this subchapter or regulations
issued under this subchapter from any person who is engaging in,
Hgs engaged in, or is about to engage in the act or practice,
f?e assurance shall be in writing and shall be filed with and
sdhject to the approval of the district court in the county in
Awhiéh\the alleged violator resides or does business, or in the
distriétkcourt of Travis County.

"(glx The acceptance of an assurance of voluntary compliance

may be condftioned on the stipulation that the person in violation
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of this subchébter or regulations issued under this subchapter

restore to any pérson in interest any money or property, real or

personal, which may have been acquired by means of acts or

~

practices which violate this subchapter or regulations issued

under this subchapter.

" (c)

An assurance Qf voluntary compliance shall not be

considered an admission,éf prior violation of this subtitle.

the parties or v01de¢ by a court for good cause, subsequent failure

of a violation of;&his subchapter.

n (d)

voluntary compllance may be reopened at any time.

&
i

i However, unless an asgﬁrance has been resc1nded by agreement of

to comply with the xerms of an assurance is prlma facie evidence
' "{5' ;

Mattérs closed by the filing of an assurance of

!

Assurances of

voluntary compllance shall in no way affect individual rights of

action undeg;thls subchapter, except that the rights of individuals

with regard to money or property received pursuant to a stipulation

in the voluntary compliance under Subsection (b) of this section

are governed by the terms of the voluntary compliance.

63R1363 JBN
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Any person who has sdffered damages gé a result of use or

ilwho knowing}y participated in the unlawful enterprise be held

"Sec. 17.61. POWERS OF RECEIVER. (a) When a receiver is
appointed by the court under this subchapter, he shall have the
powe\ to sue for, collect, receive, and take into his possession
all e goods and chattels, rights and credits, money, and effects,
landsk\tenements, books, records, documents, papers, choses in
action;\pills, notes, and property of every description,lggxived

by means‘bf any practice declared to be illegal and prohibited

by this subépapter, including property with whlch such property

has been mlngled if it cannot be identified in kind because of

the commlngling,yand to sell, convey, and,a551gn the property and

N,
\,

hold and dispose oflthe proceeds under/fhe direction of the court.

employment of any unlaw%ul practiceé and submits proof to the '
satisfaction of the court that he has in fact been damaged, may

participate with general creditors in the distribution of the

s,
‘\

assets to the extent he has{Sustainsd out-of-pocket losses. In

the case of a partnership or busineséxsntity, the receiver shall
settle the estate and distribute the aﬁgégs under the direction
of the court, The cqprt shall have jurisdiét}on of all questions
arising in the procgédings and may make any ogaags or judgments
required. / A

/ K !

"(b) If the claims of consumers remain unsatisfied after

distribution of the assets, the court may order that all persons
jointly aaa severally liable to the extent of the unsatisfied
consumer claims if such person:

" (1) contributed substantial personal services,
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money, credit, real, personal, or mixed property, or any other
tﬂing of substantial value with the expectation of sharing in the
pr §its of the enterprise; and

\ "(2) had knowledge or should have had knowledge of

\
\v

the uhlawful purpose of the enterprise at the time such things
\

of valﬁe'were contributed, or freely continued in the association
. %
or other kelationship after gaining knowledge’of the unlawful

| ‘\

 purpose of the enterprise.

"Sec, 17@62. REPORTS AND EhAMINAlIONS. Whenever the

consumer protecﬁion division has reasqn to believe that a person
/

is engaging in, has engaged in, or MS about to engage in any act

or practice declarea to be unlawfué by this subchapter or by
regulations issued under this subchapter, or when it reasonably
believes it to be in the publ;c interest to conduct an
investigation to ascertain whether any person is engaging in, has
engaged in, or is about tg engage in any such act or practice,

an authorized member ofyﬁhe division may:

"(1) require the person to file on the prescribed

forms a statement orfreport in writing, under oath or otherwise,

!as to all the factgfand circumstances concerning the alleged
%violation and suqﬁfother data and information as the consumer
protection diviSion deems necessary;
"(2) exaﬁine under oath any person in connection
with this elleged violation;
ﬁﬂ "(3) examine any merchandise or sample of merchandise

deemed necessary and proper; and

"(4) pursuant to an order of the appropriate court,
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impound any sample of merchandise that is produced in accordance
with this subchapter and retain it in the possession of the
division under the completion of all proceedings in connection

with which the merchandise is produced.

| nSec. 17.63. CIVIL INVESTIGATIVE DEMAND. (a) Whenever

lthe c nsumer protection division believes that any person may be
il
Vln pos 551on, custody, or control of the orlglnal copy of any

documentéky material relevant to the subject matter of an
{1nvestlgatlén of a possible violation of this subchapter, an
Uauthorlzed agent of the division may ©fxecute in writing and serve
Jon the person a élvll lnvestlgatlve demand requiring the person
ito produce the documentary materlal and permit inspection and
| v

i COPYln(j .

“ "(b) Each demand shall:

i "(1) state the statute and section under which the

Walleged violation is being inveéfigated, and the general subject

|
Lmatter of the 1nVest1gat10n~
|
I
”materlal tQ be produced with reasonable spec1f1c1ty so as to
|

“(2) describe the class ofuclasses of documentary

falrly 1nd1cate the material demanded;
r f "(3) prescribe a return date w1th1n which the

i
Idocumentary material is to be produced; and

"(4) identify the members of the consumer protection

1
|
1d1v151on to whom the documentary material is to be made available

df7& inspection and copying.

2 f
:

"(c) A civil investigative demand may contain a requirément

ér disclosure of documentary material which would be discoverable
l
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‘under Rule 26 of the Federal Rules of Civil Procedure.

"(d) Service of any demand may be made by:

- "(1) delivering a duly executed copy of the demand
L
to the'person to be served or to a partner or to any officer or

N
agent\authorized by appointment or by law to receive service of

‘procesg\gn behalf of that person;

" "(2) delivering a duly execute@»cbpy of the demand

ito the principql place of business in the state of the person to

be served;

"(3) ﬁéiling by regiétered mail or certified mail
a duly executed copy of“the déﬁand addressed to the person to be
served at the principal piéﬁg of business in this state, or if
the person has no placgféf business in this state, to his principal
office or place of qu;iness. |

"(e) Documgntary material demanded pursuant to this section

shall be producea for inspection and copying during normal business

‘hours at the pgincipal office or place of business of the person

served, or at;bther times and place as may Sé«agreed on by the
person servqé and the consumer protection division.

“(f)i;No documentary material produced puréhgnt to a demand
under this;section, unless otherwise ordered by a cdyrt for good
cause shqén, shall be produced for inspection or copQ?ng by, nor

shall its contents be disclosed to any person other th%n the

*authorgzed employee of the consumer protection division without

i

the consent of the person who produced the material. The consumer
prote¢tion division shall prescribe reasonable terms and conditions

allowing the documentary material to be available for inspection
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and copying by the person who produced the material or any duly
authorized representative of that person. The consumer protection
division may use the documentary material or copies of it as it
deterhines necessary in the enforcement of this subchapter,
includ;ng presentation before any court. Any material which
contaigsbtrade secrets shall not be presented"exéept with the
approvallog the court in which the actioﬁ’is pending after adequate
notice to the person furnishing thp'&aterial.

"(g) At any time before the return date specified in the
demand, or within 20 days aftér the demand has been served,
whichever period is shortepf a petition to extend the return date
for, or to codify or set/451de the demand, stating good cause,
may be filed in the dlstrlct court in the county where the parties
reside, or a districtﬂ;ourt of Travis County.

"(h) A persog’on whom a demand is served under this section
shall comply with t%e terms of the demand unless otherwise provided
by a court order./

"(1) Persétal service of a similar investigative demand
under this sectftn may be made on any person outside of this state
if the person Has engaged in conduct in violation of this
subchapter. uch persons shall be deemed to have submitted
themselves té the jurlsdiction of this state within the meaning
of this sectlon.

"Seg. 17.64. PENALTIES, (a) Any person who, with intent
to avoiq;/evade, or prevent compliance, in whole or in part, with

Section‘l7.62 or 17.63 of this subchapter, removes from any place,

conceals, withholds, or destroys, mutilates, alters, or by any
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!
|
|

|
;the parties to the petltlon. N

other means falsifies any documentary material or merchandise or
sample of merchandise is guilty of a misdemeanor and on conviction
is punishable by a fine of not more than $5,000 or by confinement
in the county jail for not more than one year, or both.

"(b) If a person fails to comply with a directive of the
con&gmer protection division under Section 17.62 of this subchapter
or with a civil investigative demand for documentary material

served on him under Section 17.63 of this subch:syér, or if

.satisfactory,copying or reproduction of the matgrial cannot be

done and the person refuses to surrender the material, the consumer

protection division may file in the distr;gé court in the county

in which the person resides, is found,lpf!transacts business, and
serve on the person, a petltlon for an order of the court for
enforcement of Sections 17.62 and 17 63 of this subchapter. If

the person transacts business 1nfmore than one county, the petition
shall be filed in the county in whlch the person maintains his

principal place of bu51nes§, or in anotﬂéx county agreed on by
*,

N
N

"(c) When a petition is filed in the a strict court in any
county under this sectlon, the court shall havs\Jurlsdlctlon to
hear and determlnévthe matter presented and to enter any order
required to carry into effect the provisions of Sections 17.62
and 17.63 of ﬁhls subchapter. Any final order entered is subject
to appeal tQ the Texas Supreme Court. Failure to combly with any
final ordex entered under this section is punishable by contempt."

Seq( 2. Chapter 10, Title 79, Revised Civil Statutes of

Texas, 1925, as amended (Article 5069-10.01 et seq., Vernon's
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Texas Civil Statutes), is repealed.

Sec. 3. If any provision of this Act or the application
thereof to any person or circumstances is held invalid, such
invalidity shall not affect other provisions or applications of
the Act™hich can be given effect without the invalid provision
or applicati3h$\§nd to this end the provisions gg/tﬁigwR;Z\are

declared to be severahle.

Sec. 4., The importéﬁbewqf thi egislation and the crowded

Act take efiﬁt% and be in force from and after its passage, and

it is s?/gﬁhcted.
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HONORABLE PRICE DANIEL, JR.
Speaker of the House of Representatives.

Sir:
We, your Committee on ¢ Mj M ﬁ ; , to whom was

,/’[ 2 . No. "// ’ , have had the same under consideration |

referred

and beg to report back with recommendation that it do pass, and be not printed.

Committee Substitute was recommended and is to be printed in lieu of the original bill. .

House sponsor of Senate measure:

The measure was reported from Committee by the following record vote:
7 S Z )

s ayes * ' :

24 nays uﬁ—_

present, not votin -
absent ? '\ Chairman.

his measure proposes new-law.




H.B. 417 By: Rep. Carl Parker, et-al

COMMITTEE ON BUSINESS AND INDUSTRY

BILL ANALYSIS

Background Information and Purpose of this Bill: The bill originated in
Attorney General John Hill's office and is a primary party of his consumer
protection program. It strikes directly at the inequities now existing in
consumer protection legislation, and will provide remedies under which
the Attorney General's Office can properly determine between premeditated
practiced deception and honest error, thereby providing both proof and
penalty to be exercised by his office. Presently, the Attorney General's
office gets thirty to forty cornplaints per day against fraudulent or decep-
tive practices. This bill would provide a means by which the consumer

cvgoukd-eue rand recoverdoymages.plus.attorneys fees, .if the consumer can

adequately show that the Act has been violated. Under our system as it
now stands, a suit can be filed by a consumer against a person or organi-
zation committing an act, but the consumer must prove common law fraud.
The present conditions provide only for the Attorney General's office to
bring in a restraining order and limits their ability to prosecute. The
common law remedy is not adequate for a consumer to recover the loss,
thereby making this bill a major step in the direction of providing the con-
sumer, through the Attorney General's office, with the necessary tools
for equitable recovery subject to, of course, a ruling in favor of the
consumer.

‘Section by Section Analysis:

Section 1. Chapter 17, Business & Commerce Code, as amended, is
amended by adding subchapter E to read as follows: '"Subchapter E.
Deceptive Trade Practices and Consumer Remedies.' ‘This part of the
bill discusses in detail in Sections 17. 41 of Subchapter E, through Section
17.63 of Subchapter E, the details of the addition to the code as amended.

Section 17.41: Short Title.

Section 17.42: Waiver, No consumer may waive his legal rights under
the law.

Section 17.43: Makes the remedies here in addition to existing remedies.

Section 17.44: Provides for liberal construction and application for the
purposes of the bill, and details what the consumer is protected against.

Section 17.45: Definitions.

Section 17.46: Describes what deceptive trade practices are unlawiul.

Section 17.47: Restraining Orders. Sets forth in great detail the manner

by whizh the Consurner Protection Division shall go abceut obtainin

4 res-

training orders, including of course, temporary or permanent injunctions,

further providing penalties for the violations of restraining orders in

lirnits, awarding of civil penalties to be applicable onlv to those violations
occurring priox to the awarding of the restraiuing order cr injunction.

Section 17. 45: Sets forth the duties of the District, County and City Attorneys

as relating to the enforcement of this Act.
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Section 17.49: Specific exemptions from this Act include newspaper,
magazine, or telephone directory, or broadcast station, or billboard,

when an advertisement has been placed in one of these without the know-
ledge of the previous mentioned media as to the lawfulness of a specific

act which is to be carried out by the firm doing the advertising. This

section further points out that an act or practice is not authorized simply
because it is not specifically mentioned in this Act or in Federal Laws. e C(b

Section 17.50: Relief for Consumers. This particular Section points out
the method and manner of redress to a consumer who has been damaged
by one of the practices considered unlawful by this bill. This includes
restoration of property punitive damages, three times the amount of
actual damages plus court costs and attorneys fees and any other relief
which the court deems proper. However, if the court finds that an action
in this section was groundless and brought for the purpose of harrassment,
the court may award the defendant reasonable attorneys fees in relation to
the amount of work expended. '

Section 17.51: Class Actions. This section provides that any defendant may

"""bring a class action suit on behalf of himself and other consumers who have

been damaged similarly. Redress for class actions is similar to that of
individuals.

Section 17.52: Class Action Procedures spelled out here to provide uﬁiformity.

 Section 17.53: Preliminary notice must be given at least thirty days prior to

the commencement of a suit for damages under section 17.53 of this subchapter
and the consumer must notify the intended defendant of his complaint and make
demand that the defendant provide relief to the consumer and others similarly
situated. This section further points out the manner in which this must be
done.

Section 17. 54: Provides the damages shall not be awarded if(f'action com-
plained of, results from a bona fide error notwithstanding the use of reason-
able procedures adopted to avoid error, or if restitution has been made.

Section 17.55: Promotional Material. This particular area provides that
sellers of goods or services may obtain damages against a third party em-
ployed to provide advertising for their goods, when that third party violates
this act and subsequent action results in the seller having to make restitution
to the customer.

Section 17. 56: Venue: The county in which the person against whom the suit
is brought resides, has his principal place of business, or is doing business.

Section 17.57: Discusses the manner in which subpoenas may be issued.

Section 17.58: This provision allows for voluntary compliance which must be
in writing and restitution for any previous violations must be made with the -
consideration that the assurance of voluntary compliance shall not be con-
sidered admission of prior violation of this subtitle. This section further
provides that voluntary compliance does not limit reopening of complaints,
previous in nature, nor does it limit individual rights of action, except as

the terms of this Act so limit.

Section 17. 59: This provision details the powers the receiver may have,

having been appointed by the court to administer reparations. It further
provides that if claims of the consumer have not been met as specified

all persons who participated knowingly in terms of contributions of substan-
tial personal services, money, credit, real, personal, or mixed property,
or anything of substantial value may be held jointly and severally liable p P

¢




to the extent of the unsatisfied-consumer claim. If they were a part of
the venture to the extent of sharing in the profits of the enterprise, and
‘had knowledge or should have had knowledge of the unlawful purpose of
the enterprise at the time such things of value were contributed, or
freely continued in the association or other relationships after gaining
knowledge of the unlawful purpose of the enterprise, then they are also
subject to this Act. ‘

Section 17. 60: This provision provides that if the Consumer Protection
Division feels anyone has violated this Act, they may require a report
and the person or persons may be examined under oath about the facts
and circumstances concerning the alleged violation. They may further,
with the approval of the court, impound any sample of merchandise
that is produced in accordance with this subchapter.

Section 17, 61: Provides for civil investigative demands which would
allow the Consumer Protection Division to require the person, or per-
sons, invyestigated to produce documentary material and permit inspec-
tion relative thereto, with necessary copies to be made on request. This
‘'is'not lirnited ‘to persons residing within the state if their conduct has
been in violation of this subchapter within the State of Texas.

Section 17. 62: Penalties. (a) Defines the circumstances under which

any person attempting to avoid, evade or prevent compliance with this

act or conceals, withholds, destroys, mutilates or otherwise falsifies
documentary material or merchandise is thereby guilty of a misdemeanor.
(b) Describes the penalties for failing to comply with Sec. 17. 60 or with
any civil investigation demand for documentary material served on him.

It provides that the consumer protection division may seek redress under
the measure provided in the bill. (c) Provides where the jurisdiction on
the case will lie and where the final appeal will be with failure to comply
to the request being punishable by contempt.

Section 17. 63. Application. Provides that only acts committed since the
enactment of this bill will be under the power granted to the Attorney
General under Chapter 10, Title 79, Rev1sed Civil Statutes of the State of
Texas, 1925, as amended.

Secha 2.(a). Amends Section 13, Art. 21.21, Texas Insurance Code as
follows: Section 13 - Rules and Regulations. The first partg of this is
what was previously the entire section on rules and regulations. It is now

titled Section 13" ‘
() Gutherriges Boad +o @rmwtqa/a M*%M\A

b). Provides that a petition by 100 persons properly signed with
proper evidence may be used to question an act which is considered to be
false, misleading or deceptive to the insurance buying public., Poreeuine
thre—imsuramce-botrd-to-retwithrintriripdepsmr e r-neecipi-oitireupetition
Within that thirty days the board must act to either deny the petition or
initiate hearings.

PAARANR (c). Requires the State Board of Insurance to state the reasons

for wday denial W Denial is possible under several

circumstances.

PARANY (). The board may maﬁ-pﬂ%e?m hold a public
hearing t&% T e T et -

rresicnaailaier 1 Responte h MMy pehhge |

_MM_(;_:_) Anyone contesting a judgment or regulation set up by the
State board may appeal that judgment in the District Court of Travis

County for declaratory judgment. %Wﬂ%o@mm
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board may order an insurer or insurance agent in violation of Article
21.21, regulations issued under Article 21.21, or Section 17. 46, Business
"and Commerce Code, to refund premiums to persons induced to pay the
pPremium as a result of the violation. il Section 15 , ctmivebisdesisiopmis
Relates to the Attorney General filing a suit against a member of the
insurance industry on the request of the State Board of Insurance and is
substantially the same as Section 17.47, Business and Commerce Code.
Mww Sections 16 . pmslgismimimeiiesemimis grovidesa private right of action
for an individual sndeicmeebessmaestions (0T a violation of Article 21. 21,
Insurance Code, regulations issued under that Article, or Section 17. 46,
Business and Commerce Code, and is substannally the same as Sections
17.50 and 17.51, Business and Commerce Code, noomeetmeiy. A private
class action is stayed if an administrative class action on the same subject
and same defendant has been instituted by the State Beard of Insurance
under Section 14 of Article 21. 21.

Sontivn 07 De/ineatts Hu procedures aveiloble for clee aclins
Doz SPCtlgn 18 otmiemstwbengdmdd Scts out the procedure for a private class
action and is the same as Section, 17.52, Business and Commerce Code.
WK Section 19, ciscmmprebem@=23 Kelates to the giving of notice to the pro-
posed defendant 30 prior to instituting a class action for damages. It is
substantially the same as Section 17.53, Business and Commerce Code.
MWesr Section 20, chmieetiwionit=—o ovides for the bona fide error defense

in class actions and is the same as Section 17. 54, Business and Commerce
Code.

2hewm Section 2] otadesthedmmiie=tey euts venue for proceedings under this
Artlcle in Travis County if the State Board of Insurance is a party to the
suit. Dimwy Section 22, cimiebimiuminiogis) ollows the State Board of Insurance
to accept assurance of voluntary compliance for violations of Article 21. 21,
regulations issued under that Article, or Section 17.46, Business and
Commerce Code. It is substantially the same as Section 17. 58, Business
and Commerce Code.

Wewm, Scction 23, olelertiiem@ems L rovides that judgments awarded under this
Article must be paid from the capital or surplus funds of the offendlng
insurance company. This is to give the policyholders prlorlty in any case
of insolvency arising from a suit under this Article. PMw Section 24 akf
Serirelemdier2d Provides that the provisions of this Act apply only to acts or
practices occurrmg after the effective date of the Act.

Secjsm 3. Repeals Chapter 10, Title 79, Revised Civil Statutes of Texas,

1925 as amended (Ar’flcle 5069-10.01 et seq., Vernon's Texas Civil Statutes.

Section 4. Severability Clause.

Section 5. Emergency Clause.

ACTION TAKEN BY THE COMMITTEE:

This bill was posted on March 29, 1973 at 3:30 P. M. providing the regular

five day notice and was heard at the 9:00 A. M. meeting on Wednesday,
April 4, 1973 on the Comgpttee on Business and Industry. This bill was

MW to the Housé Has amended with/ P& commendation that it do pass
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AMENDMENT NO.

Amend the Engrossed Copy of H.B. No. 417 as follows:

v (1) On page 6, line 5, strike the word "guarentee" and insert
in 1ieu thereof "guaranty"; ‘

w/]z) On page 6, line 10, strike the word "these" and insert
in 1ieu thereof "those"

v (3) On page 9, line 4, strike the word "on" and insert in
lieu thereof "if"; |

~ (4) On.page 9, line 16, stike the word "the" between the
words "in" and "cases” and insert in  Tieu thereof'"these

7 (5) Onipage 10, 1ine 26, and page 11, 1Tne 4, strike
"or requlations issued under this subchapter";

v (6) On page 11, line 12, insert “Act,".foTlowing "Commissian";

/ (7) On page 25, line 9, strike the word "under" and insert
in Tieu thereof "until"; o

v (8) On.page 32, 1ine 17, insert "[Aet]" following the
word "Code"; |

V/(Q) On?page 32, line 18, insert "shall" between "and" and
"issue"

u/(lo)On page 36, line 8, strike the word "Article" and insert
in Tieu thereof "Sectiagn"

v (11) On page 36, Tine 11, strike the word "by" and insert

in lieu thereof "to"
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means a sales plan for ‘the dlstrlbutlon of goods or services 1n ' I

which promises of rebate or payment are made to individuals; con- -

| ditioned upon those individuals recommending or securing additional
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COMMITTEE AMENDIHENT NO. / By G0 “"’ Lo ’)

Amend HJB. 417, as introduced, by striking 21l below the

enacting clause and substituting the following:

- ﬁSection 1. Chaptexr 17, Business & Commerce Code, as amended,
is amended by adding Subchapter E to read as follows:
"SUBCHAPTER E., DECEPTIVE TRADE PRACTICES AND
CONSUMER REMEDIES

""Sec., 17.4L. SHORT TITLE. Thie subchapter may be cited as
.the Dzceptive Trade Practices-Consumer Remedies Act. -

"Sec, 17.42. WAIVER; PUBLIC ¥OLICY. Any wa;ver by a
consumer of the provision of this subchapter'is contrary to public
policy and is unenforceable and void.

*See. 17.43. CUMULATIVE REMEDIES. The provisions of this

~subchapter are not exclusive. The remedies provided in this
subchapter are in addition to any other procedures oxr remedies
provided for in any other law. The provisions of this subchapter
Gc not in any way‘greclude other political subdivisions of this
state from dealing with decepéive trade practices.

"Sec., 17.44, CSNSTRUCTIO& AND AYPLICATION. This subchapter
shall ke liberally construed and applied to promote ité underlying

urposcs, vhich are to protect consumers against false, misleadincg
' , J ’

-A
2

and cdeceptive husiness practices, uncenscionable actions, and
breachcs of warranty/ and to provide efficient and economical
.procedures to sccure such protection.
'Sec. 17.45. DEFINITIONS. As used in this subchapter:
;] Pr D/ L. Y 1 ‘ )
(1) Goods®™ mzans tangible chattels bought for use
9 C

primarily for personal, family, or household pu;posea, including

certificates or coupons exchanyeable for such goods, and including

cENe . FUES P P [ . P R - - ~ iy - 4 o
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offering for sale, sale, lease, or distribution of any good or

.generel’s officz.

w(2) "Services® means work, labor, and services for
other than commercial oxr business ﬁse, including services furnished
in connection with the sale or repair of goods;

"(3) “Person” means an individual, partnership,

corporation, association, or other group, however organized.

*(s) Jéonsumerécmeans an individual who seeks cor
acquires-by vrchase or lease, any goods or services for personal,
family, or household purposes.
(5) “harcha:t"*neans a party to a consumer -
transaction otlizr than a congumer.'
, .
]

v (e) "hrade” ond “commerce® mean the adQertising,
sexrvice, of arny proverty, tangible or intangible, real, personal,
or mixed, and any other article, commodity, or thing of value,
wherever situatcd, and shall include any trade or commerce directly
or indircectly affecting the people of this state.

*(7) f&ﬂc"rff tar ters l“(' ludes ‘th riginal

ocunentary materia includes e origina

or a ccpy of any book, record, report, memorandum, paper,
communication, tabulation; map, chart, photograph, mechanical
transcription, or other tangible document or recording, wherever
situatad.

*(8) “bcnsumer nrotecticn division“'means the

antitrust and consumer protection division of the attorney

1 e} : o ' ’ s

1t (2) . "Knowingly” means azctuwal awareness of the falsity
oxr deception, but actual awareness may be inferred where objective

-

manifestatiens indicate that a person acted vwith actusl awareness.




WSec., 17.4G. DECEPTIVE TRADE PRACTICES UNLAWFUL. (a)
False, misleading, or deceptive acts or practicés in the conduct
of any trade orx cormmerce are hereby declared unlawful.

" (b) The term J%alse, misleading, or deceptlve acts or
practicesé;includes, but is not limitea to, the following acts:

l'(1) passing off goods or services as those of

another;

' (2) causing confusion or misunderstanding as to the

-

‘sourca, sponsership, approval, or certification of goods or

#(3) causing confusion or misundcrstanding as to

affiliztions, conncection, or association with, ox certification

by, another;

l* (4) wusing deceptive representations or designations
of geograzphic origin in ccnnect ion with goods or services;

“(S} representing that gecods or.services ha?e
sponsorship, apprqgal, characteristics, ingredients, uses,
benefite, or quantities which they do not have or that a person
has avsponsorship, approval, statve, affiliatien, or connection
which he doés not;

1 (6) vrepresenting that goods are original or new if
they are deteriorated, reconditioned, reclaimed, used, or
seqondhand;

i (7) representing that goode or services are of a
particular qtanhwrd, quality, or grade, or that goods are of a

particular styls or modcl, if they are of another;



J: | “(8) disparaging the goods, services, or business
;gg another by false or misleading representation of facts;
" (9) advertising goods or services with intent not
to gell them as advertised;. |
'"(10) advertising goods or services with intent not
to supply a reasonable expectable public demand, unless the
advertisements discleosed a limitation of quantity;

'"{11) making false or misleading ctatements of faét'
concerning thes reasons for, existence of, or amount of price
reductions;

" (12) representing that an agreement confers or
involves rights, remedies, or obligations which it does not have
or invclve, or which are prohibited b§ law;

v (13) knowingly making false or misleading statements
of fact concerning the ead for parts, replacement, or repair
service;

" (14) gisrepresenting the authority of a salesman,
representative or agent to negotiate the final terms of a consumer
transaction;

h(le basing a charge for the repair of any item in
whole or in part on a guaranty or warrénty instead of on the value

of thz actual repairs made or work to be performed on the item

o

without stating separately the charges for the work and the charge
for the varranty or guaranty, if any;

" (16) disconnecting, turning back, or resetting the
odometer of any motor vehicle so as to reduce the number of

miles indicated on the odometer oflhue;




(

W (17) advertising of any sale by fraudulently representing
that a person is going out of business;

'(18) wusing or employing & chain referral sales plan

e ) .
7> In connection with the sale or offer to sell of goods, merchandise,

or anything of value, which uses the sales technique, plan,
arrangement, or agreement in which the buyer or proépective buyer
is offered the opportunity to purchase merchandise or goods and
in connection with the purchase receives the seller's promise or
representation that the buyer shall have the right to receive
compensation or consideration in any form for furnishing to

the seller the names of other prospective buyers if receipt of

;
i : . _,
e

the compensation or consideration is contingent upon the”occuréﬁcé.
of an event subsequent to the time the«buyer purchases the mer-
chandise or goods; |
"(19) representing that a guarantee or warranty

confers or involves rights or remedies which it does not have
or involve, provided, however, that nothing in this subchapter
shall be construed to expand the implied warranty of merchantability
as defined in Section 2.314 through 2.318 of the Business and
€ommerce Code to involve obligations in excess of these which
g;e appropriate to the goods; or
"(c) It is the intent of the legislature that in construing
Subsection (a) of this section the courts to the extent possible
will be guided by Subsection (b) of this section and the
interpretations given by the Federai Trade Commission and federal
courts to Section 5(a) (1) of the Federal Trade Commission Act 15
U.3.C.A. 45(a) (1),

J'(d) The omission of a given act or pfactioe from Subsection
(b) of this section shall not limit the courts from determininé that
the act or practice is unlawful under this subchapter.

I'Sec. 17.47. RESTRAINING ORDERS. (a) gy Whenever the consumer
protection division has reacson td believe that any person is

engaging 1in, has engaged in, or is about to engage in any act or

-5-
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practice declared to be uﬁlawful by this subchapter, and that
‘procéedlngs would be in the public interest, the division may
bring an action in the name of the state against the person to
restrain by temporary OIr permanent injunction the use of such
method, act or practice. Nothing herein shall require the
consumer protection division to notify such person that court
action is or may be under consideration. Provided, however, the
consumer protection division shall, at 1easﬁ{7 days prior to
instituting such court action, contact such person to inform him
in general of the alleged unlawful conduct. Cessation of unlawful
conduct after such prior contact shall not render such court action’
moot under any circumstances; and sucp-injunctive relief shall lie
even if such person has ceased such unlawful conduct after such
prior contact. Such prior contact shall not be required if, in
the opinion of the consumer protection division, there is good
cause to believé that such person would evade service of process
if prior contact were made or that such person would destroy
relevant records 1if priorlcontact were made. The cdnsumef protec-
tion division may bring any action under this section against a
licensed insurer or insurance agent for a violétion of this sub-
. chapter, Article 21.21, Texas Insurance Code, ér the rules and
regulations of the State Board of Insurance issued under Article
21,21, Texas Insurance Code, only on the written request of the
State Board of Insurance or the Commissioner of Insurance.

(b)) An action brought under Subsection {a) of this section
-may be commenced in the district court of the county in which the
person against whom it is brought resides, has his principal place
of business, is doing business, or in the district court of thg
county where the transaction occurred or any substantial portion
of the transaction occurred, or, on the consent of the parties,
in a district court of Travis County. The court may issue
temporary or permanent injunctions to restrain and prevent vio-
lations of this subchaptgr and the injunctions shall be issued

without bond.




. N N . . . R
1 ’ . .
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"(c) 1In addition to the request for a temporary or permanent
injqnctibn in a proceeding brought under Subsection (a) of this
section, the consumer protection division, on a finding By the

court that the defendant has engaged or 1s engaging in a practice

declared to be unlawful by this subchapter, may reguest a civil
|
|
|

penalty of not more than $2,000 per violation not to exceed a

total of $10,000 to be paid to the State,

[P S S SNPGRS RGO I SU+5 |-



" (d) The court may iake such additional order or judgments
as are necessary to.compensate identifiable persons for actual
damages or restoration of money or property, real or personal,
which may have been acquired by means of any act or practice
restrained. Damages may not include any damages incurrxed beyond
a point two years prior to the institution of the action by the
consumer protection division., Orders of the court may also.include
the appointment of a receiver or a sequestration of assets on a
person wholhas been ordered by a court to make restitution under
this section has failed to do so within three months after the
order to make restitution has beco%e final and nonabpealable.

® (e} BAny person who violates the terms of an injunction
under this section shall forfeit and pay to the state a civil
penalty of not more than $10,000 per violation not to exceced
$56,000. In determining whether.or not an injunction has been
violated the court shall tzke into consideration £he maintenance
of procedures reasonably adapted to insure compliance with the
injunction. For the purposes of this-sectidn, the district court
issuing the injunction shall retain jurisdiction, and the cause
shall be continued, and in the cases, the consumer protection
divisicen, cr the district or county attorney with prior notice
to the consumer protection divisicn, acting in the name of the
state, may petition for recovery of civil penalties under this
section. |

" (f) An order of the court awarding civil pesnalties under
Subsection (e) of this section applies cnly to violations of the
injunction incurred pfior to tha awarding of the penalty order.
Second or subsequent violations of an injunction issucd under
this section are subject to the same penalties set out in

Subscceion (&) of this sccticn.




. "Seec. 17.48. DUTY OF DISTRICT AND COUNTY ATTORNEY. (a)
It is‘the duty of the district and county attorneys to lend to
~the consumer protection division any assistance requested ih the
commencement and prosecutions of action under this subchapter.

I'(b) A district or county attorney, with prior written
notice to the consumer protection division, may institute and
prosecgte actions seeking injunctive relief under this subchapter,
after complying with the prior contact provisiocons of ggbsection (a)
of Section 17.4@ of this subchapter. On request, the consumer
protection division shall assist the district or county attorney
in any action taken under this subchapter. If an action 1s pro-
secuted by a district or county attorney alone, he shall make a
full report to the consumer protection division.including a final
‘disposition of the matter. ©No district or county attorney may-
bring an action under this section against any licensed insurer or
licensed insurance agent trahsacting business under the authority
and Jjurisdiction of the State Board of Insurance unless first
requested in writing to do so by the State Board of Insurance,
the Commissioner of Insurance, or the consumer protection divil
sion pursuant to a request by the State Board of Insurance or
Commissioner of Insurance.

"Sec. 17.49., EXEMPTIONS. (a) Nothing in this subchapter
shall apply to the owner or employees of a regularly published
newspaper, magazine, or telephone directory, or broadcast station

or billboard, wherein any advertisement in viclation of this

subchapter or regulations issued under this subchapter is published

or disseminated, unless it is established that the owner or
employees of the advertising medium have knowledge of the false,
deceptive, or misleading acts or practices declared to be unlawful
by this subchapter or regulations issued under this subchapter,

or had a dircct or substantial finoncizl interest in the sale or

distribution of the unlawfully advertised good or service.

-9 -
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Financial interest as used in this section relates‘to an expecta-
tion which would be tﬁe direct result of such advertisement.

" (b) Nothing in this subchapter shali apply to acts or
practices authorized under specific rules or requlations
promulgated by the Federal Trade Commission under Section 5(a) (1)
of the Federal Trade Commission {15 U.s.C.A. 45(a)(1)]. The
provisions of +his subchapter do applylto any-actforlpractice
prohibited or not specifically authorized by a*rule'or'regulation'
of the Federal Trade Commission. An act or practice is not
specifically authorized if no rule or ragulation has been issued
on the act or.practice.

"Sec. 17.50. RELIEF FOR CONSUMERS. (a) A consumer may
maintain an action if he has been adversely affected by any of
the following:

" (1) the use or employment by any person of an act
or practice declared to bz unlawful by Section 17.46 of this’

subchapter;

" (2) a .failure by any person to comply with an express
or implied warranty;

" (3) any unconscionable:action or course of action
by any person; or

'*(4) the use or employment by any pérson of an act or
practice in vioclation of iZrticle 21.21, Texas Insurance Code, or
rules or regulations issued by the State Board of Insurance under
Article 21.21, Texas Insurance Code.

"(b) In a suit filed undexr this section, each consumer who

prevails may cbtain:

**(1) three times the amount of actual damages plus
court costs and attorneys® fees reasonable in relation té the
EMOUNT OX WOrk expancdeas:

"(2)  aa oider enjoiniag such acts or failure to act;

~10-




t(3) 'ﬁuniﬁive damages;

"(4) orders neceséary to restore to any party to the
su&t any money or property, real or personal, which may have been
acquired in violation of this subchapter; and

I'(5) any other relief which the court deems proper,
including the appointment of a receiver or the revocation of a
license or certificate authorizing a person to engage in business
in this state if the Jjudgment has not been satisfied withinbthree
months of the date of the final judgmeﬁt. The court'may not revoke'
or suspend a license to do business 1in this state of appoint a
receiver to take over the affairs of a person who has failed to
satisfy a judgment if the person is a licensee of or régulated.
by a state agency which has statutory authority to revoke or
suspend a license or to appoint a receiver or trustee.

"(c) On a finding by the court that an action under this
section was groundless and brought in bad faith or for the purpose
of harassment, the court may award to the defendant reasonable
attorneys' fees in relatioﬁ to the amount of work.éxpended, court
costs, and punitive damages.

“Sec. 17.51. CLASS ACTIONS. (a) If a consumer has been
damaged by an unlawful method, act, or practice contained in
Subsection (b), Section 17.46 of this subchapter, an act or
practice in violation of Article 21.21, Texas Insurance Code)
or rules or regulations issued by the Stéte Board of Insurance
under Article 21,21, Texas Insurance Code, or by an act or practice
or type of act or practice previousl& declared unlawful, deceptive,
or uﬁconscionable to the consumer.by a final judgment of an
appellate court of proper jurisdiction and venue in this state
that was reported officially)a consumer may bring an action on
behalf of himself and otherfconsumers if the uniawful act or
practice has caﬁsed damage to the other consumers who are simi-
larly situated, to recover damages and relief as provided in

this subchapter.

-11-




"(b) A plaintiff.who prevéils on a class action under this
§ubchapter may recover:

"(1) .court costs and attorneys!' fees reasénable in
relation to the amount of work expended in addition to actual
damages;

"(2) an order enjoining the act or failure to act;

"(3) punitive damages;

"(4) any orders which may be necesary to restore
to any party to the suit any money or property, real or personal,
which may have been acquired in violation of this subchapter; and

"(5) any other relief which the court deems proper
including the appointment of a recé}ver or revocation of a
license or certificate to engage 1n business in this state if
the judgment has not been satisfied within six months of the date
of issuance of the final Judgment. The court may not revoke or
suspend a license to do business in this state or appoint a
recelver to take over the affairs of a person who has falled to
satisfy a judgment if the person 1s a licensee of or regulated
by a state agency which has statutory authority to revoke or
suspend a license or to appoint a receiver of trustee.

"(c) On a finding by the court that an action under this
section was brought in bad faith or for purpoéés of harassment,
the court may award to the defendant reasonable attorneys' fees
in relation to the work expended, court costs, and punitive
damages.

W(d) An éction under this section may not be maintained or
shall be stayed if proceedings regarding an administrative class
actlon under Section 14 of Article 21.21, TInsurance Code, have,
been initiated regarding the same acts or practices and the same

defendant in the action under this section.

"Sec. 17.52. CLASS ACTION; PROCEDURE. (a) The court

shall permit one or more members of a class to sue or be sued as

gy e

representative parties on behalf of the class only if:

-1o-
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\* (1) "the class is so numerous that joinder of all
members is impracticable;

" (2) there are questions of law or fact common to
the class;

"({3) the claims or defenses of the representative
parties are typical of the claims or éefenses of the clasé; and

. "(4) the representative parties will féirly and

adequately protect the intsrests of tha class.
‘ "(b) ~An action may be maintained as a class action if the
-prerequisites of Subsection {(a) of this section are sgatisfied and
in addition:

'* (1) the prosecution of separate actions by or against
individual members of the class would create a risk of:

"(Ail inconsistent or varying adjudications
with respect to individual menmbers of the class which would
establish incompatible standards of conduct for the party opposing
the class; or
"(gz adjudications with respect to individual

members of the class which would as a practical matter be
dispositive of the interests of the other members not partieé to
the adjudications or substantially impair or impede their ability
to protect their interests; or

"{2) the party cpposing the class has acted or refused
to act on grounds generally abplicable to the class, thereby making
appropriate final injunctive reliéf cxr corresponding declaratory
relief with respect to the class as a.whole; or

*{(3) ghe court finds that the questions of law or
fact common to thé members of the class predoninate over any
“-questicns affecting only individual members, and that a class

LD

3

3

1 18 cupnrior to ciher avaellodble mathods 1ox the fair and
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M(A) the intereét of members of tﬁe class in
individually controlling the prosecution or defense of separate
actions; .

'"(B) the extent and nature of any litigation
concernipg the controversy already commenced by or against members
of the claSs; |

"(C) the desirability or undesirability of
controversy concentrating the litigation of the claimé in the
pParticular forum; and

'"(D) the difficu'ities likely to be encountered
in the management of a class action. :

'"(¢) In construing this section, the courts of Texas shall
be guided by the decisions of the federal courts interpreting
Rule 23, Federal Rules of Civil Procedure.

*(d) As soon as practicable after the commencement of an
action brought as a class action, the court shall determine by
order whether it is to be maintained as a class action. An order
under this subsection may be altered or amended before a decision
on the merits. An order determining that the-action may or may
not be brought as a class action is an interlocutory order which
is appealable and the procedures provided in Rule 385, Texas Rules

of Civil Procedure, apply.

"(e) If the-action is permitted as a class action, the

court shall direct to the members of the class the best notice

practicable under the circumstances, including individual notice
to all members who can be identified through reasonable effért.
“(f) The notice shall contain a statement that:
'*(1) the court will exclude the ﬁemﬁer notified from
the class if he so requesté by a specified date;

"(2) the judgment, whether favorable or not, will

include all members who do not request exclusion; and

—




I (3) any member who does not request exclusion, if

he desires, may enter an appearance through counsel.

|;(g) A class action may not be dismissed, settled, or
compromised without the approval of the court, ana notice of the
proposed dismissal, settlement, or_coﬁpromise shall be given to
ali members of ;he class in such manner as thé court directs,

"(h) When appropriate, an action may be brought or
maintained as a class action with respect to particular issues
or a class may be divided into subclasses and each subclass treated
as a class, and the provisions of this section shall be construed
and applied accordingly.

" (i) The judgment in a class action shall describe those
to whom the notice was dirccted and who have not requested
eﬁclusion and_those the court finds to be members of the class.
The court shall direct to the members of‘the class the best notice
practicable under the circumstances, including individual nofice
to all members who can be identified throuéh reasonable effort.

¥(3) 1In the‘;onduct of a class action the court may make
appropriate orders:

" (1) determining the course of proceedings or
prescribing measures to prevent undue repetition or complication
in the presentation of evidence or argument;

" (2) requiring, for the protection of the members
of the class or otherwise for the fair conduct of the action,
that notice be given in such manner as the court may direct to
some or all of the mombers o to the attorney general of any step

in the action, or of the proposed extent of the judgment, or of

-

3
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"(3) imposing conditions on the representative parties
or on intervenors; .

" (4) requiring that the pleadings be amended to
eliminate allegations as to representation of absent persons, and
that the action proceed accordingly; or

"(5) dealing with similar procedural matters.,

“(k) The filing of a suit under this section tolls the
statute of limitations for bringing a suit by an individual under
Section 17.50 of this subchapter. An order of the court denying
the bringing of & suit as a class action does not affect the
ability of an individual to bring the same or a similar suit
under Section 17.50 of this subchapter.

"Sec. 17.53. PRELIMINARY NOTICE. (a) 2t least 30 days
prior to the commencement of a suit for damages under Section
17.51 of thisnsubchapter, the consumer must notify the intended
defendant of his complaint and make demand that the defendant
provide relief to the cénsumer_and otheré similarly situated.

W(b) The notice rmust be in writing and sent by certified
or registered mail, return receipt requested, to the pléce where
the transaction occurred, the intendsd defendants' principal place
of business in this state, or if neither will effect notice, to
the office of the Secretary of State of Texas.

“{(c) An action for injuncéive relief under Section 17.51
of this subchapter méy be commenced without compliance with
Subsection (a) of this section. Not less than 30 days after the
éommenccment of an action for injuhctivé relief, and after
compliance with the provisions of Subsection (a) of this section,

the consumer may omend his complaint ‘without leave of court to

- include a request for damages.

- 16,
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‘"(d) No damages may be awarded to a consumer class under
'this section if within 30 days of receipt of the notice the in-
tended defendant furnished the consumer, by certified or tegis-
tered mail, return receipt requested, a written offer of settlement.
The cffer of ssttlement must include a statement that:

) ¥ (1) all consumers similarly situated have been
-adquately identified or a reasonable effort to identify such
other consumers has been made, and a description of the class
so identified and the method employed to-identify them;
W(2) all consumers so identified have been notified

that upon their request the intended defendant will provide relief

to the consumer and all others similarly situated, and a chplete
explanation of the relief being afforded and a copy of the notice
or communication which the intended cefendant is providing to
the members of the cléss; )
"(3). the remedy reguested by the consumer has been,
or within a stated rezsonable period of time, will be given; and
" (4) the practice complained of has ceased.
~ ha
'"”Aﬁke) Attempts to comply with the provisions of this section
by a person receiving a demand shall be an offer to compromise and
shall bz inadmissible as evidence.' Attempts to comply with a
demand shall not be considered an admissiocn of engaging in an
unlawful act or practice. Evidence of compliance or attempts
to comply with the provisions of this section may be intrcduced
by a defendant for the purpose of establishing good faith or to
show compliance with the provisions of this section.
“Sec. 17.54. DAMAGES: DEFENSE. Ko award of damages may
be given in any 5ction'filed under Secfion 17.51 of this subchapter
if the defendant:

"

\+)  proves that the action complained of resulted
from a hona fide error notwithstsnding the vse of reasornable

procedurcs edopted Lo avoid any error; and

~17-



" (2) made restitution of any consideration received
from any member of the class.

*sec, 17.55. PROMOTIONAL MATERIAL. If damages or civil
penalties are assesged against the seller of godds or sérvices
for advertisements or promotional material in-a suit filed under
Section 17.47, 17.48, 17.50, or 17.51 of this subchapter, the
geller of the goods or services has a cause of action against a
third party for the amount of damages or civil penalties assessed
against the seller plus attornsys' fees on a showing thét!

W (1) the seller received the.advertiséﬁéééévéf;l
promotiénal material from the third party;

" (2) the seller;s only action with regard ﬁo the
advertisesments or promotional material was to disseminate the
material; and

" (3) the seller has ceased disseminating the material.

.“Sec. 17.56, VENUE. An action brought under Section 17.50
or 17.51 of this subchapter may bz commenced in the county in
which the person ggainst whom the suit is brought resides, has
his principal place of business, or is doing business,

“Sec. 17.57. SUBPOENAS. The clerk of a district court at
the request of any party to a suit pending in his court which is
‘brought under this subchapter shall issue a subpoena for any
witness or witnesses who may be represented to reside within 100
miles of the courthouse of the county in which the suit is pending
or who may be found within such distance at the time of trial.
The clerk shall issuc a separate subpoenz and a copy thereof for
each witness subpoenaed., When an action is pending in Travis
County on the consent of the parties a"subpoena may be issued for

"any witness or witnesses who may be represented to reside within

L VT T T AT T o O I O VUL SRR SN SR SURPR S eyy S 4 1113
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othexwice niwe been broughit or whio way bho found within such
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distance at the time of the tr
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"Sec. 17.58. VOLUNTARY COMPLIANCE. (a) 1In the
administration of this sub&haptér the consumer protection division
may accept assurance_df voluntary compliance with respect to any
act or practice which violates this subchapter.from any person

who is engaging in, has engaged in, or is about to engage in the
act or practice. The assurance shall be in writing and shall be
filed w;th and subject to the approval of the district court in

the county in which the alleged violator resides or does business,
or in the district court of Travis County.

*(b) The acceptance -of an assurance of voluntary compliance
may be conditioned on the stipulaﬂion that the peréon in violation
of this subchapter restore to any parson in interest any money
or property, real or personal, which may have been acquired by
means of acts or pfactices which vioclate this subchapter.

I*(c) An assurance of voluntary compliance shall not be
considered an admissicn of prior violation of this subchapter.
However, unless an assurance has been rescinded by agreement of
the parties or vo;éed Ly a court for gocd cause, subsequent failure

‘to comply with the terms of an assurance is prima facie evidence
of a violation cf this subchapter.

*(d) Matters closed by the filing of an assurance of
voluntary compliance may be reopenced at any time. Assurances of
voluntary compliance shall in no way affect individuzl rights of
action under this subchapter, except that the rights of individuals

.with regard to noney or property received pursuant to a stipulat ion

in the voluntary compliance under Subsection (b) of this section

are governed by the terms of the voluntary compliancce.
*Sec. 17.59. POWERS OF RECEIVER. (a) When a receiver is

appointed by the court under this subchapter, he shall have the

rower to cu2 for, aollcet, vocoive, and take dntc his possession
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arl il yodao Caith ChilaLTld e, Xayirlsn @ild CLLuilis, nohey, and cu feets,




lands, tenements, books, recdrds, docurents, papers, choses in
action, bills, notes, and property of every description, derived
by means of any practice declared to be illegal ahd prohibited

by this subchapter, including propexrty with which such property
has been mingled if it cannot be identified in kind»bécause of
the commingling, and to sell, convey, and assign the property and
hold and dispose of the proceeds under ﬁhe direction of.the court.
Any person who has suffered daméges as a.result of use or
employméﬁf-of any unlawful practices and submits proof to the
ssatisfaction of tha court that he has in fact been dahaged, may
participate with ceneral creditors in the distribution of the
assets to the extent he has sustained out-ofnpockeﬁ losses., In
the case of a partnership or business entity, the receiver shall
settle the estate and distribute the assets under the direction
of the court.- The court shall have jurisdiction of all questions’

arising in the prcceedings and may make any orders or judgments

'{b) If the‘slaims of consumers remain unsatisfied after
distribution of the assets, the court may order that all persons
who knowingly participated in the imlawful enterprise be held
jointly and severally lizble to the extent of the unsatisfied
consumer claims if such person: |

'(1) contributed substantial personal services,
money, credit, real, personal, or miied property, or any other
thing of substantial vaiue with the expectation of sharing in the
profits of the enterprise; and

*{2) had knowledge or should have had knowledge of
the unlawful purpose of the enterprise at the time such things
of value were écntributed, or freely continued in the aséociation

Av mtb e T, dd e WS ey e e e P I T P B
e N e b e P A b o b LA A e 4T

-
O LR Ty A S R T P A I L DL L R by Rl

qf F 2 SN ""'1-“":’\11

purpose or the cuterprita.

-20-




.

"Sec. 17.60. REPORTS AND EXAMINATIONS. Whenever the
consumer protection divisidn has reason to believe that a person
is engaging in, has engaged in, or is about to engage in any act
or practice declared to be unlawful by this subbhapter, or when
it reasonably believes it to be in the public interest to cdnduct
an.investigation to ascertain whether any person is engaging in,
has engaged in, or is about to engage in any such act or practice,
an authorized member of the division may:

l*(1) require the person to file on the prescribed

0

forms a statoment or yeport in writing, under oath or otherwise,
as to al; the facts and circﬁmstanses concerning the alleged
violation and such other data and information as the consumer
protection division deems necessary;

(*(2) examine under oath any person in connection
with this alleged violation;

| \'(3) examine any merchandise or sample of merchandise

deeméd necessary and propar; and

{* (4) qusuant to an order of_the appropriate court,
impound any sample of marchgndise that 1is produced in accordance
with this subchapter and retain it in the possession of the
divisiocn under the completion of all proceedings in connection
with which the merchandise is produced,

\ This section ghall not apply to licensed insurers or licensed
insurance agents transacting an insurance business in this state
under the auvthority and jurisdiction of the State Board of In-
surance unlesgs ﬁhe State Boarad of Insurance or the Insurahce
Commissioncr has requested in writing that the consumer prote;tion
division file an action under Section 17.47 of this subchapter,

\'Sec. 17.61. CIVIL INVESTYGATIVE DEMAND, (2) Whenever
12 CONIuMas pfc;cﬁti:; divisgonlbulicvc; Lhit any person may be

L POLEGLBAL, Cliduwy, G conaiol ox vhe original copy of any
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documentary material relevant to the subject matter of an inves-
tigaticn of a possible violation of this,subchapter,-an authorized
agent of the division may execute in writing and serve on the
person a civil investigative demand requiring the person to
produce the documentary maﬁerial and permit inspection and
copying. This sa2ction shall not apply to licensed insurers or
licensed insurance agents transacting an insurance business in
this state under the authority and jurisdiction of the State Board
of Insurance unless the State Board of Insurance or the Insurénce
Commissicner has requested in writing that the consumer protec=
“tion division file an action'under.Section 17.47 of this sub-
chapter. ~

'{b) Each demand shall:

(1) state the statute and section under which the
alleged violaéion is being investigated, and the general subject
matter of the .investigation;

'(2) describé the class or classes of documentary
material to be produced with reasonable gpecificity so as to

o -
fairly indicate the material demanded;

'(3) preccribe a return date within which the
documentary material is to be produced; and

'(4) idcentify the members of the consumer protection
division to whom the documentarj material is to be made ayailable
for inspection and copying.

'(c) A civil investigative demand may contain a requirement
ér disclosure of  documentary material which would be discoverable

03-‘(-»* y b
under Rﬁte—éé—?f)the reﬂérai}Fulcs of Civil Procedure. )

'(d) Service of any demand may be made by:

*(1) delivering a duly executed copy of the demand

AVe L e . D S meie ol iy fepe - ey e e ES = 3 TeT S - .
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'agen£ authorized by appointment or by law to receive service of
process on behalf of that person;

'(2) delivering a duly executed copy of the demand
to the principal place of business in the state of the person to
ba served;

. '(3) mailing by registered mail or certified mail

a éuly executed copy of the demand addressed to the person to be
served at the principal place of business in this state, or if
the person has no place of bu51ress in this state, to his
principal office or place of business ' _ .

'*(e) Documentary maﬁerial demanded pursuant to this éection
shall be produced for inspection and copying during normal business
hours at the principal office or place of business df the person
served, or at other times and place as may be agreed on by the
person serveé and the consumer protection division.

'(f) No documentary material pxroduced pursuant to a demand
under this section, unless otherwise ordered by a court for good
cause shown, shallwbe produced for i pactlon or copying by, nor
shall its contents be disclosed to any person other than the
authorized employee of the consumer protection division without
the consent of the persen who produced the material. The consumer
protection division shall prescribe reasonable terms and conditions
allowing the documentary material to be eavailable for inspection
and copying by the person who produced the material or any duly
authorized representative of that-person. The consumer protection
division may use the documentary material or copies of it as it
determines necessary in the enforcement of this subchapter,
including presentation before any court. Any material which

contains trade secrcts shall not be *presented except with the

i w,
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'(g) At any time before the return date specified in the
demand, or within 20 days after the demand has been served,
whichever period is shorter, a petition to extend the return date
for, or to codify or set aside the demand, stating good cause,
may be filed in the district court in the county where the parties
reside, or a district court of Travis County.

*(h) A person on whom a demand is served under this section
shall comply with the terms of the demand unless otherwise provided
by a court order. |

1 (i) Personal cervice of a similar investigative.demand
under this section may be made on.hny person outside of this state
if the person has engaged in conduct in violation of this
subchapter. Such persons shall be‘deemed to have submitted
themselves to the jurisdiction of this state within the meaning
of this section.

tsec. 17.62. PENALTIES. (a) Any person who, with intent
+o avoid, evade, oOr prevent compliance, in whole or in part; with
section 17.60 or 17.61 of this cubchapter, removes from any place,
conceals, withholds, or destroys, mutilates, alters, or by any
other means falsifies any documentary material or merchandise or
sample of werchandise is guilty of a nisdemeanox and on conviction
is punishable by a fine of no%t more than $5,000 or by confinement
in the county jail for not more than one year, OT both.

t(b) If a persbn fails to comply with a directive of the
. consumer protection division under Section 17.60 of this subchapter
or with a civil investigative demand fbr documentary material
served on him under gection 17.61 of this subchapter, OT i% .
satisfactory copying or reproduction of the material cannot bhe
done and the person refuses to surrendexr the material, the consuner
y 7oy Fide in the district court in the county

in which thg person revides, is found, OF transacts businées, and

.
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serve on the person, a petition for an order of the ¢ourt for
enforcement of Sections 17. 60 and 17.61 of this subchdpter.'\lf
the person transacts business in more than one county, the petition
shall be filed in the county in which the person maintains his
principal place of business, or in another county agreed on by
the parties to the petition.

'(c) When a petition is filed in the district court in any
county under this section, the court shall have jurisdiction to
hear and determine the matter presented and to enter any order‘
required to carry into effect the provisions of Sections 17.60

’ [ .
and 17.61 of this subchapter. Any final order entered is subject
to.appeal to the Texas Supreme Court. Failure to comply with any
final order entered under this section is punishable by contempt.

‘Sec. 17.63. APPLICATION. . The provisions of this subchapter
apply only to acts or practices occurring after the effective date
of this subchapter, exéept a right of action or power granted to
the attorney g;nczal under Chapter 10, Title 79, Revised Civil
Statutes of Texas, 1925, as amended, prior to the effective date
of this subchapter.'

Sec. 2. (a) Amend Section 13, Article 21.21, Texas Insur-
ance Code, to read as follows:

'*Sec. 13. Rules and Reguiations. (a) The State Board of
fkmurance is authorized to promu;gate and may promulgate and en-
force reasonable rules and regulations and may order suci provi-
sion as is necessary in the accomplishment of the purposcs of
this Article and Article 21.20, including, but not limited to,
such express provisions within the purposes of these Articles
as it deems necessary or as 1is required to.affcct necessary uni.-
formity with the laws of other states or the United States or in

-

conforiity with the adepind procedures of the National Association
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of Insurance Commissioners notwithstanding any previous defini-
tion or interpretation of terms used in these articles had in or
derived from the common law or other statutory law of this State.

'(b) A petition may be submitted to the Board to adopt,

amend, or repecal a regulation. The petition must be signed by

100 interested porsons and surported by evidence that a particular

act or practice has been or couid be false, misleading or deceptive

to the insurance buying public, or that an act or practice declared

_to be false, misleadihq, or deceptive by a requlation of the Board

is not in fact false, misleading, or deceptive. ¥ithin 30 days

after receipt of the petition the Board must ecither deny the peti-

tion or initiate hearing proceedings under this section.

‘(c) On denial of the petition the Board must state the

reason or reasons for denial in writing. Denial is expressly

authorized if the action sought by the petition would destroy

uniformity with the laws of other states or of the United States

or would not be in conformity with the adopted procedures of the

~.

National Association of Insurance Commissioners.

'(a) If in respvonse to the petition the Board determines

to hold a hearing, such hearina shall be opben to the public and

any person may present testimony, data, or other information in

writing or orally to the Board regarding the acts or practices

under consideration.

'{e) A person agarieved by the denial of the hearing under

subsection (b) of this Section or bv the adopticon,. amendment, or

repcal of a requlation or failure to issue a regulation under

this Scction, may file a petition in a district court of Travis

County for a declaratory judgmcnt on the validitw or applicability

nf a2 roamlotian adented . paended ., oy reonenloed vnder this scction
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*(f) The action of the Board in adopnting, amending, repeal-

ing, or failing to adopt a requlation or denying a hearing may

be invalidated only if it is found that it:

‘(1) wviolates a constitutional or state statutory

provision;

. '(2) exceeds the statutory authority of the Board;

'(3) is arbitrary or capnricious or characterized by

comiomm———_—

abuse of discretion or unwarranted exercise of discretiogi

'(4) is so vaque that it does not establish sufficiently

definite standards with which conduct can be conformed;

'(5) is made on unlawful procedure; or

'(6) is clearly erroneous in view of the reliable,

probative, and substantizl evidence in the whole record as

submitted.'

(¢/”Z>ﬁﬂ Amend Section 7, Article 21.21, Insurance Code, to
read as fellows:
'Sec. 7. Cease and Desist Orders. (a) If, after [suehn]

~

hearing under the tecrms of Section 6 of the Act, the Board shall

determine that the method of competition or the act or practice

in question is defined in Section 4 of this Article, or rules or

requlations issued under this Article, or in Section 17.46 of

the Business and Commerce Code and that the person complained
of nas engaged in such method of competition, act or practice

in violation of this Article or rules and regulations issued

under this Article or of the Deceptive Trade Practices - Consumer

Remedies Act as specified in Secticn 17.46 of the Business and

Commerce Code, it-shall reduce its findings to writing and issue

.and cause to be served upon the person charged with the violation

.

perscn to cease and decist from cngaging
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in such method of competition, and/or practice.
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'(b) Until a petition appealing from such order shall have
been filed in a district court of Travis County, Texas, in ac-
cordance with Subchapter F of Chapter 21 of the Insurance Code
of this state, or any amendment thereof, the Board may at any
time, upon such notice and in such manner as it shall deem proper,
modify or set aside in whole or in part any order issued under
this section.

'(c) Any person who violates the terms of a cease and

.desist order under this section shall be given notice to appear

and show cause, at a hearing to be held in conformity with Section

6 of this Article, why he should not forfeit and pav to the state

rh

& civil penalty of not more than $1,000 per viclation and not to

excced a total of $5,000. 1In determining whether or not a cease

and desist order has been violated, the Board shall take into

consideration the maintenance of vrocedures rcasonably adavted

to insure compliancs with the order.

'{d) An order of the Board awarding civil ovonalties under

~

Stbsecticn (c¢) of this secticn avolies only to violations of

n)

this order incurred oricr to the awarding of the oenalty orxcer.!

U”’TB(C Amend Article 21.21, Insurance Code by adding Scctions
14, 15, 16, 17, 1e, 19, 20, 21, .;22, 23, and 24 to read as follows:
'Sec. l4. Administrative Class Action. (2} In connecction
with the issuance o% a cease and desist orxder as provided in
Section 7 of this asrticle or upon épplication of any aggricved
person, the Roard mav, after notice and hearing as provided in
Section ¢ of this arcicle, in connection with tha issuance of
a cease and desis£'order resulting from a finding that an insurer
bas engeged in a method of competition, act or practice in vio-
lation of this Aarticle, rujon or redulations isenag uncer thic
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finding by the Board that the aggrieved person and persons simi-

larly situated were induced to purchase a policy of insurance as
a result of the insurer engaging in a method of competition, act
or practice in violation of this article, rules or regulations

issued under this Article or Section 17.46, Business and Commerce

- Code, the Board may require the insurer to account for all pre-

miums collected for policies issued during the immediately pre-
ceding tweo years in connection with such acts in violation of
this article and reguire: (i) such insurer to give notice to
all persons from whom such premiuvms were collected, and (ii)
to refund the total of all premiums collected from each such
person, electing to accepi a premium refund in exchange for
cancellation of the policy of insurance issued. Premiums so
refundﬂd shall be net of policy beneflts actvally paid by such
insurcr while the policy of insurance was in force. The Board
shall specify a recasonable time within which the insurer shall
be reqguired to ek ‘¢ such premium refunds.
~
'(b) If an insurer fails to comply with the Board's ro-
quirement to refund such premiuvms Vithin the time specified, the
oard may, in addition to any other sanctions provided for in
the Insurance Code and other epplicable laws, reporxt such failure
to the Attorney General and request the Attorney General to file
a suit to enforce the Board's requifement for refund of premiums.
Venue for such suit shall lie in the District Court of %ravis
County, Texas, and upon finding by the Court that such reguirement
of the Boaid was lawfully entered and that the insurer has failed
to comply with such reéuirement; the Court Lhail enter an appro-
priate order to enfeorce such Loard oxrd The Court may enforce

its order throuch copntannt “*”C“Qﬁlﬂ::.
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. "t {e) Compliance or attempts to comply with the Board's

requirement to refund premiums shall be an offer to compromise
and shall be inadmissible as evidence. Compliance or attempts
to comply with the Board's requirement for refund of premium
shall not be considered as admission of engaging in an unlawful
act or practice. Evidence of compliance or attempts to comply
with the Board‘'s requirements of refund or premium may be intro-
duced by the defendant for the purpose of establishing good faith
or to show compliance with the Board's requirement.cr’m7 -

~'Sec. 15. Injunctionc. (a) If the Board has reason to
believe that any person in the insurance business in this State
is engaging in, has engaged in, or is about to engage in any
act or practice declarcd to be unlawful by this Article or rules
or regulations issued under this Article or by Section 17.46 of
thé Business and Conmerce Code, énd that proceedings wculd be
in the public interest, the Board may request the Attorney General
to bring an acticn in the name of the state against the person
to restrain by tem;;rary or permanent injunction ﬁhe use of such
method, act, or practice.

'(b) An action brought undef Subsection (a) of this section
nay be commenced in the district court of the county in which
the person against whom it is brought resides, has his principal
place of business{ is doing business, or in the district court
of the county where the transaction coccurred or any substantial
portion of the transaction occurred, or in a district court of
Travis County. The court may issuve appropriate temporary or
pexmanent injunctions, and the injunctions shall be issued with-
out bond;

*{c) 1In addition to the r%quest for a temporary or perma-
nent injuction in o pICCQu;iné iought under éubsection (a) of

this section, the. Attorney Gencral, on a finding by the court

thiat the defendant has engaged or is engaging in a practice de-

clared to be unlaviul by Article 17.46 of the Business and




Commerce Code, this Articie, or rules or regulations issued under
this Article, may request a civil penalty of not more than $2,000
per violation and not to exceecd a total of $10;OOO to be paid by
the state.

'(d) The court may meke such additional orders or judgments
as are necessary to compensate identifiable persons for actual
damages orx restoration of money or property, real or persona;,
which may have been acquired by means of any act or practice
restrained. Damages may not include any danmages incurred beyond
a point two years prior to the inétitution of the action.

‘{e) Any person who violates the terms of an injunction
under this section shall forfeit and pay to the state a civil
penalty of not more than $10,000 psr violation not to exceed
$50,000. In determining whether or not an injunction has been
violated the court shall take into consideration the maintenancg
of procedures reasonably adapted to insure compliance with the
injunction. For the purposes of this section, the district

-
court issuing the injunction shall retain jurisdiction, and the
cause shall be continued, and in such cases, the Attorncy General
with prior notice to the Board, acting in the name of the state,
may petition for recovery of civil penalties undcr this section.

'(£) An order of the court awarding civil penralties under

Subsection (e) of this secticn epplies only to violations of the

-.injunction incurred prior to the awarding of the penalty order.

]

]

ions of an injunction issued undexr

this secticn are subject to the same penalties set out in Sub-

Second or subsegquent viol

o

£

section (e) cof this section.gwjﬁ\

~
'Sec. 16. Relief Available to Injured Parties. (a) Any

. - .
S ¥ O SR o R BT TR B S = 1A
poroon who aas boon injared Ly cncihor's ongaging in any of the

FOaCilius Goelldilou da SGulolea £ uLl Wiis 4Aiticie or in rules or

regulations lawfully adopted by the Roard under this Article
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to be unfair methods of competition and unfair and deceptive
acts or practices in the business of insurance or in any practice
defined by Section 17.46 of the Business and Commerce Code as
an unlawful deceptive trade practice wmay maintain an action
against the company or companies engaging in such acts or prac-
tices.

'*(b) In a suit filed under this secction, any plaintiff
who prevails may obtain:

'(l) threec times the amount of actual damages plus
court costs and attorneys' fees reasonable in relation to the
amount of work expended;

'{2) an oxder enjoining such acts or failure to act;

'*(3) punitive damages;

'(4) any other relief which the Court deems proper.

‘*(c) On a finding by the Céurt that an action under this

section was groundless and brought in bad faith or for the pur-

Hh

pose of harassment, the Court may award to the defendant reca-

sonable attorneys' Tces in relation to the amount of work
expended.@jj

'{(d) In an action under this section, damages may not
include any damages incurred beyond a point two years prior to
the institution of the action.i}‘

'Sec. 1l7. Class Actions. (a)A If a member of the insurance
buying public has been damaged by an unlawful method, act, br
practice defined in Section 4 of this Article orx by the rules
and regulations lawfully edopted by the Board under this Article
or by any practice defined by Scction 17.46 of thc Busincss and
Commerce Ceode as an unlawiul decc;tive trade practice, the Board
nay requoct thg Attorney CGeonerzld to bring a class action, or the
individorl drmaged cav Dripo an action on behalf of himseli and

others similarly situated, to recover damages and relief as pro-

vided in tiiis Scciion.

no




'*(b) A plaintiff who prevails in a class action under this

section may recover:

fees reasonable in

' (1)

court costs and attorneys’

addition to actual

relation to the amount of work expended in

damages;
'*(2) an order enjoining the act or failure to act;
'(3) punitive damages;
'*{(4) any other relief which thes Court deems proper.
*(c) On a finding by the Court that an action under this

section was brought by an individual plaintiff in bad faith or
for the purpose of harassment, the Court may award to the
defendant rcasonable attorneys' fees in relation to the work
expended, court costs, and punitive damages.

'{d) In an action under this section, damages may not

include any damages incurred beyond a point two years prior to

the institution of the action.
'(c) Zn action under this section may not be maintained
-~
or shall be staycd if proceedings regarding an administrative

class action under Section 14 of this 2rticle have been initiated

regarding the samc acts or practices end the same defendant in the

-

action under this secticn.

'Sec. 18. Class Action: Procedure. The court shall

(2)

permit one ox more members of

sentative parties on behalf of the class only

' (1)
members is impr

'(2)

poartics aro v

' (4)

adeguately protect the interests

the class
acticeable;

there are

Tl

the

i8 so numerous that

guaestions of law or
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class.

a class to sue oOr be sued as repre-

if:

joinder of 2ll

fact commnon to

representative partiecs will fairly and
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'(b) An action may be maintained as a class action if the
pPrerequisites of Subsection (a) of this section are satisfied and
in addition:

'(l) the prosecution of separate actions by or against
individual members of the class would create a risk of:

'(A) inconsistent or varying adjudications with
respect to individual members of the class which would establish
incompatible standards of conduct for the party opposing the.
class; or _ -

'(8) adjudication with respect to individual
members of the class which would as a practical matter be
dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their
abllity to protect their interests; or
'(2) the party opposing the class has acted or refused

to act on ground generally applicable to the class, thereby

o

final injunctive relief or corresponding
-

making appropriat
declaratory relief with respect to the class as a whole; or
'(3) the court finds that the questions of law or
fact common to the members of the class predominate over any
questions affecting only individual merbers, and that a class
action is superior to othex available methods for the fair and
efficient adjudication of the controversy. The matters pertinent
to the findings iﬁélude:
| '(a) the interest of members of the class in
individually controlling the presecution or defense of scparate
actions; . e
'(B) the extent and nature of any litigation
concerning the controversy already commenced by or agqinét InCmo2rs
of thuo c¢lias;
'{C) the dcsirability or undesirability of
controversy concentrating the litigation of the claims in the

particular forum; and




'*(D) the difficulties likely to be encountered
in the management of a class action.

*(c) In construing this section, the coufts of Texas shall
be guided by the decisions of the federal courts interpreting
Rule 23, Federal Rules of Civil Procedure.

'(d) As soon as practicable after the commencement of an
action brought as a class action, the court shall determine by
order whether it is to be maintained as a class action. An |
order under this subsection may be altered or amended before a
decision on the merits. An order ‘determining that the action
may or may not be brought as a class action is an interlocutory
order which is appealable and the procedures provided in Rule
365, Texas Rules of Civil Procedure, apply.

'(e) If the action is permitted as a class action, the
court shall direct to the members of the class the best notice
practiceble under the circumstances, including individual notice
to all members who can be iécntified through recasonable effort.

'(f) The not;ce shall contain a statement that:

'(1) the court will exclude the member notified from
the class if he so requests by a specified date;

'(2) the judgment, whether favorable or not, will
~include all members who &o not request exclusion; and

'(3) any member who does not reguest exclusion, if

. he desires, may enterx an appeavrance through counsel.

'{g) A class action may not be dismissed, settled, or
compromiscd without the approval of the court, and noticce of the
proposed dismissal, scttlement, cr compromise shall be given to
all meabers of the class in such manner as the éourt directs.

'(h) When armnreonriate, an action nay be brouaht or

eopoct to particular lzzues
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or a class may be divided into subclasses and each subclass trecated
as a class, and the provisions of this scction shall be construed
and applied.accordingly.
' (i} The judgment in a class action shall describe those
to whom the notice was directed and who have not requested
exclusion and those the court finds to be members of the class.
The court shall direct to the members of the class the best notice
practicable urnder the circumstances, including individual notice
4 2l members who can be identified through reasonable efiort.
'(j) 1In the conduct of a class action the court may make
appropriate orders:

'(1) determining the course of proccedings or
_prescribing measures to prevent undue repctition or complication
in the presentation of evidence or argumecnt;

t(2) requiring, for the protection of the members
of the class or otherwise for the fair conduct of the action,
that notice be givin in such manner as the court may direct to
some or all of the members or to the Attorncy General of any
step in the action, or of the proposed extent of the judgment, or
of the opportunity of members to signify whether they consider ﬁhe
representation fair and adequate, to intervene and present claims
or defenses, or otherwise to cone into the action;

'(3) iﬁposing conditions on the representative parties
Sor on intervenors;

*(4) requiring that the pleadings be amended to
climinate allegations as to representation of absent persons: and
that the action procead accordingly{ or

' (5) dgaling with similar procedural matters.

Y (k) 2he Filing of a suit under this scction tolls the
ctetute Of Lindcabicns for bringlng a suiit by an lndividoal Lnaei

Section 16 of thic Article. An order of the court denying the




bringing of a suit as a class action does not affect the ability
of an individual to bring the same or a similar suit under Section
16 of this Article.

'Sec. 19. Preliminary Notice. (a) At least 30 days prior
to the commencement of a class action suit for damages under
Seétion 17 of this Article, the prospective plaintiff must notify
the intended defendant of his complaint and make demand that the
defendant provide relief to the prospective plaintiff and others
similarly situated. A copy of the notice must also be sent to
the Commissioner of Insurance.

'(b) The notice must be in writing and sent by certified
or registered mail, return receipt requcstea, to the place
where the transaction occurred, the intended defendant's princi-
pal place of business in this state, or if neither will ecffect
notice, to thg office of the Secretary of State of Texas.

'(c) An action for injunctive relief under Section 17 of
this Article may be commenced without compliance with Subsection
{(a) of this sectiogi Not less than 30 days after the commencement
of an action for injunctive relief, and after compliance with
the provisions of Subsection (a) of this section, the plaintiff
may amend his complaint without leave of court %o include a
request for damages.

'(é) No dam;ges may be awarded to a class under Section
17 of this Article if within 30 days of receipt of the notice
the intended defendant furnished ﬁhe plaintiff, by certified or
regigstered nmail, return rcceipt requested, a written offer of
scttlemont. The offer of scettlement must include a statement
that: °

(1) all others similarly situated have been
zOnmuntoly idontifiad on oo roizenable offort te idoentify sucl
vitheis has beuvi wace, asd a dcscrjptionvcf the class so identi-

ficd aad the method employed to identify them;



*{2) all persons so identified have bécn notified

that upon regquest the intended defendant will provide relief

to them and all others similerly situated, and a complete
explanation of the relief being afforded and a copy of the notice
or communication which the intended defendant is providing to

the members of the class;

'(3) the remedy requested by the plaintiff has been,
.or within a stated reascnable period of time, will be given;'and

'(4) the praétice complained of has ceased. -

'(e) Attempts to comply with the provisions of this section
by a person receiving a demand shall be an offer to compromise
and shall be inaémissible as evidence. Attempts to comply with
a demand shall rnot bc considered an admission of engaging in an
uhlawful act or practice. Evidence of compliance or attempts to
comply with the provisions of this section may be introduced by
a defendant for the purpose of establishing gocd faith or to
show conpliance with the provisions of this section{gwmm

-~

*Sec. 20. Damages: Defense. No award of damages may be
given in any class action filed under Scction 17 of this Article
if the defendant:

'(1) proves that the action complained of resulted
from a bonza fide error notwithstanding the use of reasonable
procedures adoptced to avoid any errbr; and

'(2) made restitution of any consideration received
from any member of the class.

'Sec. 21. Venue. Any action brought under this Article

shall be comaenced in a district court of Travis County, Texas,
.f tl -aic ~._ P il . .. 4 - d .- a ‘ﬂ-\‘
if the State Board of Insurance is a party therecto.

'Cas, 27, Volentory CornYisncz. (@) In the administroticon
oi this Avticle the Loard way accepl assurahce oif voluntary
compliance vith respect to any act or practice which violates

e
~30 -
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this Article or regulations issucd under this Article or any

act declarcd to be unlawful in Section 17.46 of the Business and
Commerce Code from any person who is engaging in, has engaged in,
or is about to engage in the act or practice. The assurance
shall be in writing and shall be filed with the Board.

'(b) The acceptance of an assurance of voluntary compliance
may be conditioned on the stipulation that the person in viola-
tion of this Article or regulations issucd under this Article,
or Section 17.46, Business and Commerce Code, restore to any
person in interest any money which, may have been acquired by
means of acts or practices which violate this Article or regula-
tions issued under this Article, or Section 17.46, Business and
Commierce Code.

'{c) An assurancce of voluntary compliance shall not be

considered an admission of prior violation of this Article or

o))

regulations issued under this Article or Scction 17.46, Business
and Commerce Codze. lowever, unless an assurance has been
rescinded by agrecment, subseguent failure to comply with the
terms of an assurance is prima facie evidence of a violation of
this Article or regulations issucd under this Article or Section
17.46, Business and Commcrce Code.

"(a) lMatters closed by the filing of an assurance of volun-
tary compliznce may be reopenad at any time. Assurance of
voluntary compliance shall in no way affect individual rights
of action under this Article, except that the right of individuals
with regard to money received pursuant to a stipulation in the
voluntary complience under Subsection (b) of this section are

. ) \ : <
governed by the terms of the voluntary compllance.@
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assessed or awarded as prbvided in this Article shall be paid
only from the capital or surplus funds of the offending insurance
company, and no such payments shall take precédence over, be in
Priority to, or in any manner be applicable to the provisions of
Article 21.28-pB, Insurance Code, known as the Loss Claimants
Priorities Act, Article 21.28-C, Insurance Code, known as the
%Fopcrty and Casualty Insurance Guaranty Act, Article 21.28-E,
Insurance Code, known as the Life, Health and Accident Guaranty -
Act, any other similar insurance guaranty act hereafter enacted
by the Texas Legislature, or Article 21.39-A, Insurance Code,
known as the Asset Protection Act, and such special statutes
and the priorities or funds created thereby shall be exempt from
the provisions of this Article.O

Usec. 24. No remedy or civil penalty shall lie or exist

by reason of any act or omission occurring prior to the effec-

“tive date of this aAct,Tw

w
.

Scc. Chapter 10, Title 79, Revised Civil Statutes of

-
Texas, 1925, as amended (Article 5069-~10.01, et seqg., Vernon's
Texas Civil Statutes), is repealed.

Sec. 4. If any provision of this Act or the application
thereof to any person or circumstances is held invalid, such
invalidity shall not affoct other provisions or applications of

the Act which czn be given effect without the invalid provision

.
o]

tien, and to this end the provisions of this Act are

declared to be severable.

See. 5. The importance of this legislation and the crowded

condition of the calendars in both houses crecate an emergency and

L4

an imperative public nccessity that the constitutional rule
Togquining LIlAL o Lo reno mn Taves several days in cach house

£ ey oY T B P S T T R o, - By S e
2 :;hf-i..»?“Cu?\l, mnd CidA OVl i sy UL PUILUG,  and hat - this

Act toke effect and he in forcee from and after its passage, and

87

it is so enncted P
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istate from dealing with deceptive trade

"Secg, 17.44;

shall be liberally construed and applile
purposes; which are to protect consumer
and deceptive business practices, uncon

breaches of warranty, and to provide ef

CONSTRUCTICN AND ARPPLICATION,
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ol
e

practices.,

This subenapter
d to prdmote its underiving

5 agalnst false, misleadina,
scionable actions, and

ficlient and economical

procedures to secure such protection,

"Sec, 17.45, DEFINITIONS., As us
"(1) 'Gocds' means tangibl

primarily for personal, fawmily, or hous

certificates or coupons exchangeable fo

goods which, at the time ¢cf the gale or

afflixed tec real property as to becoms a

whether or not severable,

ed in this subchapter:

¢ chattels bought for use

ehold purposes, including

r such goods, and including
subsequently,s, are to be

part of the real property

W23 'Services! means work

other than commercial ¢r kusiness use,

in conna2ction with the sale or repeir o
{
i

"(31 'Persen' means an ing

|corporation, associations or other grou

" (4)

'Consumer' means an |1

acquires by purchase or lease, any good

familys or household purposes,

¢ labor, aend seyvices for
including services furnished

£ goonds. . o i

|
ividual, partnership,

Py hovever corganlzed.

ndividual who seeks or

& or services for nersonal:

lifr:l

i
i
|
|
|
|
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} 'Merchant! means a pa

itramsaction other than a consumey,

rty tao a gonsumer

tiradet! and ‘comnmerce

offering for sale, sale, lesse, or dist

' mean the advertising,

risution of any good or
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service, of any property., tangible or Intangible, real, personal;

or mixed, and any other article, commodity, or thing of value,
wherever situated, and shall include any trade or commerce direcily

or indirectly affecting the pecple of this state,

T ‘Documentary material' includes the original

or a copy of any book, record, report, memorandum, paper,
comrnunication, tebpulation, map, chart., photegraph, mechanical
transcriptiocn, or other tangible document or recording, wherevery

situated,

"{83 Consumer protection division' means the
antitrust and consumer protection divisien of the attorney

general's office,

"{8y TEncowingly'! means actual awareness of the falsity
or deceptions but actual awarengss may be inferred where objective

manifestations indicate that & person acted with actual awareness.

t8ec 746 DECUPTIVE TRADE PRACTICES UNLAWFUL, (&)

'False, misleading, or deceptive acts or practices in the conduct

’”~

of any trade or commerce are hereby dsclared unlawful,

"() The term 'false, misleading, or deceptive acts

C
£ ]

practices' includes, but is not limited to, the following actss

‘(1) passing off gocds or services as those of

another:

"{2J) c¢susing confusion or misunderstanding as to the

source, sponsorship, approval, or certification of goods or

"(3) cousing confusicn or misunderstanding as to
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affiliations, connection, or association with, or certification

by, another: . S

"(4) using deceptive representations or designaticns

|
|
lof geographic origin in connection with goods or services;

. "(5) representing that goods or services have
sponsorship, approval, characteristics, ingredients, uses,
benefits, or cguantities which they do not have or that a person

has a sponsorshlpr approval, status, affiliation, or connection

iwhich he does not:
| "(6) representing that goods are original or rew if
they are deterjiorated, reconditiconed, reclaimed, used, or

secondnands

"(7) representing that goods or services are of a

particular standard, quality, or grade, or that goods are of a

particular style or model, L{f they are of another; —_

"(8) disparading the goods, services, or business
of another by false or misleading representation of factss
"{9) advertising goods or services with intent not

to zell them as advertlised:

"10 advertising goods or services with intent not

to supply a reasonable expectable public demand, unless the

advertisemoents disclesed a limitation of guantity:
{11) making false or misleading statements of fact

concerning the reaszons for, existence of, or amount of price

reductionse

1123 representing that an agreement confers or
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involves rights, remedles, or obligaticns which it does not have

or involve. or which are prohibited by law:
"{13) knowingly making false or misleading statements

of fact concerning the need for parts, replacement, or repair

service:

"(14) mlsrepresenting the authority of a salesman,
representative or agent to negotiate the f£inal terms of a consumer

transaction;

"(i5) basing a charge for the repair of any ftenm in
whole or In part on a guaranty or warranty instead of on the value
of the actual repalrs made or work to be performed on the item

without stating separately the charges for the work and the charge

for the warranty or guaranty, if any:
"(16) disconnecting, turning back, or resetting the

odometer of any motor vehicle s0o as to reduce the nunmnber of miles

indicated on the odometer cauge:
"(17) advertising of any sale by fraudulently

represznting that a person is ¢going out f business:

"(483 using or emploving a chain referral sales plan
In connection with the sale or cffer to sell of goods, merchandise,
or anything of value, which uses the sales technigue, plan,
arrangemnent, or agreement in which the buyer or prospective buyer
Is offered the opportunity to purchase merchandise or goods and
In connection with the puvchase receives the seller's promise or
representation that fhe buyer shall have the right to receive

compensation or consideraticn in any form for furnishirng to the
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1 seller the names of other prospective buyers 1f receipt of the

2 'compensaticn or consideration Is contingent upon the ocgurrence

3 of an event subsequent to the time the bhuyer purchases the

4 merchandisc or goods;

5 ~%{19) representing that a guaranty or warraniy confers

6 or involves rights or vemedies which it does not have or involve,

7 provided, however, that nothing in this subchapter shall be

i

8 iconstrued_ to expanc the implied warranty ¢f merchantability as

9 defined in Sectlon 2,314 throuch 2,318 of the Business & Commerce
16 iCode to Involve obligations in excess of those which are
il appropriate to the goods; or
i2 "(20 Sellling or offerinyg to sell elther directly
13 jer asscciated with the sale c¢f goods or services, a right of
14 participation in a multi-level distributorship., As used herein,
15 ‘multi~level distributorship'! means a sales plan for the
16 distribution of ¢vods or services in which promises of repate or
17 payment are made to individuals, conditioned upon those individuals
18 recommending or zecuring edditional individuals to assume positions
19 gin the sales operation: ard where the rebate or payment is not
20 gexclusively conditioned on or in relation te proceeds from the
21 retail sales of goods,
22 "{(c) It is the intent of the legislature that in construing
23 Subsection (a) of this section {he courts to the extenrnt possible
24 will be gulded by GSubsection (L) of this gection and the
25 interpretations given by the Fedoral Trade Commission and federel
26 courts te Section S(a)(1li of the Federal Trade Commission Act 15

6
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"(d) The omission of a given act or practice from Subsection
{(b) of this section shall not limit the courts from determining
that the act or practice is unlawful under this subchapter,

tTSec,. 17,47, RESTRAINING ORDERS., (a) Whenever tne consumer

protection divisien has reason to belleve that any person is
engaging in, has encgaged in, ¢tr is about to engage in any act or
practice declared to be unlawful by this subchapter, and that

proceedings would be in the pubilc interest, the division may

bring an actlion in the name of the state agalnst the person to

restraln by temporary or permanent Injunction the use of such
method, act or practice, HNothing herein shall reguire the consumer
protectlion division to notify such person that court action is

or may be under consideration, Provided, however, the consumer

protection division shall, at least seven days prior to instituting

such court action, contact such person to inform him in general
of the alleged unlawful conduct, Cessation of unlawful conduct
after such pricr contact shall not render such court acticon moot
under any clrcumstances:? and such'injunctive relief shall iie
even if such person hac ceased such unlawful conduct after such
prior contact, Such prior contact shall not be reqgulired if, in
the opinion of the consumer protection division, there is good
cause Lo believe that such person would evade service of process
1f prioy contact were made or that such person would destroy
relevant recoyds Lf ﬁrior contact were made,., The consumer

protection division may bring any action under this section against_
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a licensed Insurer or Imsurance agent for a violation of this
subchapter, Article 21,21, Texas Insurance Code, or the rules and
reqgulations of the sState Beoard ¢f Insurance 1ssued under Article
21,21, Texas Insurance (Code, only on the written request of the
State Board. of Insurance or the Commissicner of Insurance,__. S

"(bl  An action brouoht under Subsection (a) of this section
may be commenced in the district court of the county in which the
person against whom 1t is brought resides, has his principal place

of business, is doing husiness, or in the district court of the

en ocourred or any substantisl portion

[N

county where the transact
of the transaction occurred, or, on the consent of the parties,
in a district court of Travis County. The court may issue
temporary o¢r permanent injunctions to restrain and prevent
violatiens of thls subchapter and the inijunctions shall be lssued

without hong. e

"(¢) 1In addition teo the request for a temporary or permancent
iinjunction In a proceeding brought under Subscction (&) ©f this
section, the corsumer protection division, on a finding by the
court that the defendant has engaged or Is engauing in a practice
declared to be urlawful by this subchapter, mayv request a civil

penalty of not more than £2,000 per violation not to exceed a

toetal of $10,000 to be pald to the state.

"(d) The court may make such additional crder or judgments

%as are necessary to conpensate identifiable persons for actucl

‘ .
ldamages or restoration of poney or property, resl or persocnal,

which may have becn acoulred pv means of any act or practice
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restrained, Damsges may not include any damages incurred beyond

a polint two vears priocr to the institution of the action by the
[consumsr protection division, Orders of the court may also includ

the appcintment of a receiver or a seguestraticn of assets if o
——

gperson who has been ordered by a court to make restitution under

ithis section hos falled to do sc within three months after the
i

G

order to make restituvtion has become f£inal and nonappealable, __

" e kny person who violates the terms of an injunctioen
iundcr this section shall forfelt and pay to the state a civil
renalty of not nore then $10,000 per viclatinn not to exceed
$50,000, In determining whether or net an injunction has been
vieolated the court shell take into considerstion the maintenance
of preocedures reasonably adapted to insure cenmpliance witih the
injunction, For the purposes of this section, the district court

issuing the injunction shall retain jurisdiction, and the cause

shall be continued, and in these cases; the consumey protecgion
rdivision, or the district or ceounty attorney with prior notice
to the consuner protecticon division, acting in the name of the
lstate, nay petition for recovery of civil penalties under tnls

isecticn.

b "Lf) An order of thz court awardina civil penalties undey

Subsection (e) of this section apnlises only to violations of the
|

"injunctiop incurred prior to the awarding of the penalfy order.
Hdecond oy subseqguent violetions of an Injunction issued under

it
chis scotion are subiect Lo the same penal%tics set out in
i

s snection.

o
Hy
| g
,

e
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subchapter is published or disceminated, unless_1it is establilshed
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"Sec, 17,48, DUTY CF DISTRICT AND COUNTY ATTORNEY, _(a)

It L5 the duty of the district and county attorneys to lend to

the consumer protectien division any assistance requested in the

commencement and prosecutions of action under thls subchapter, -
"(b) A district or county attorney, with prior written

netice to the consumer protection division, may institute and

prosecute actions seeking Injunctive relief under this subchapter,

after complying with the prior contact provisions of Subsection

(a) of Section 17.47 of this subchapter, On request, the consunmer

protecition division shall assist the district or county attorney

in any actiorn taken under this subchapter, If an action is

preosecuted by 4 district or county attorney alone, he shall make

a full report tc the consumer protection division including a

final disposition of the matter, No district or county attorney

may bring an sction under this section against any licensed insurer

or licensed insurance agent transacting business under the

authority and jurisdiction of the State Board of Insurance unless

first requested in vriting to 4o s0 by the State Board of

Insurance, the Commissioner of Insurance, or the consumer

protaction division pursuant to a reguest by the State Board of

Insurance c¢r Commissioner of Insurance.

"foo, 17,49, EYEMPTIONS., (&) Nothing in this subchapter
shall arwly to the cwner or employees of a regularly published
newvspaper, maceanine, or telephone directory, or broadcast station

or biliboard, wherein any advertisement in violation of this

e o . /,ﬂ‘"u.z'“"‘ . ~---»-«..,-»’/~v\
‘"‘?M@k "Jﬁ/"

10
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that the owner or semplecyees of the advertising medium have
knowledge of the false, dzceptive, or misleading acts or practices
declared to be unlawful by this subchapter or had a direct or
substantial financial Interest in the sale or distribution c¢f the
unlawfully advertised good cor service, Financial interest as
used in this section relates to an expectation which would be the

direct result of such advertisement,

®{b) MNothing In this subchapter shall apply to acts or
practices avinorized uhder specific rules or regulations
promulgated by the Fesderal Trade Commission under Section 3(a)(l?
of the Federal irede Commission Act (15 U.S.,C.A, 45(al)(l)}, The
provisions of this subchapter 4o apply to any act or practice
prohiblted or not specifically authorized by a rule or regulation
of the Federal Trade Commission. An act or practice is not
specifically autherized L£ no rule or regulation has bzen issuved

on the act ¢r practice,

toee, 17,50, RELIFF FOR (ONSUMERS, {(a) R consumer may

maintain an action 1f he has Lbeen adversely affected by any of

the foliowing:

"{iJ the use or enmplovment by any person of an act
or pracitice declared to he unlawful by Section i7.46 of this

subchaptery

"(2) a fallure by any person to comply with an express

or implied warranty:

"(3) any unconscionseble action or course of action

3
by any person; or —_

11
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"{4) the use or employment by any person of an act

or practice in violation of Article 21.21, Texas Insurance Code,

j
l

or rules or regulations issued by the State Basard of Insurance

[}
f
junder Articie 21,21, Texes Insurance Code,

(b} In a sult filed under this section, each consumer who

prevails may obtaln:
(i) three times the amount of actuyal damages plus
t

! . . .
court costs and attorneys! fees reasonable it relation to the

amount of work expended:

|
"(2) an order enjolining such acts cr faillure to acty —-

LA punitive damages;

H{4) orders necessary to restore to any party to the

)
1
1

fsult any monev or preperty, real or personai, vhich may have been
| .
aecquired in viclation of this subchaptery and . . U

l
|
i V(53 any othey relief which the court deems proper.
|
|

Includirg the appointment of a receiver cor the revocation of a

I
Hlicense cr certificate authorizing a person to engage In business

it
“in this state if the Jjudgnent has not been satisfied within three
months of the date of the £inal judgment, The court nav nof

;Tevoke or suspend a license to wo business in this state or appoini

11
=
/4]

el
B
)
jo
o}

s
[y

cense or to appoint A receiver or trustee,
"¢y On & £indlrg by the court that an action under this

dgection was greundless and brought In bad faith oy sor the purposs

12

|
|
l
|
|
|
|
!
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costs, and vunitive damages,

HIB. NQI 411

f harasgmept, the court may award to the defendant reasonable

attornevs! tees in relation to the amount of work expended, court

17.51. CLA3SS ACTICHS, (&) If a consumer has been

H
!

iSuhsection ¢

practice in

|
i
l
|
Iy

damaged by an unlilawful) method, a&ct, or practice contained in

b), Section 17.46 ¢f this subchapter, an act or

violatlon ¢f Article 21.21, Texas Insurance (cde, or

rules or rsgulations lssued by the State Board of Insurance under

l
|Article 21,21, Texas Insurance Code, or by an act or practice or
|

l
1!
I
[l
{
*typ@ 0f act
|
t
l
|

!

subchaptear,

or practice previously declared unlawful, deceptive,

or unconscionable to the consumer by a final judgment ¢f an
appellete court of proper jurisdiction and venue in this state
that was reported officlally, a consuner may bring an action on

ipbehalf of himself and other consumers if the unlawful act or

sltuated, to recover dameges and relief as provided in tinis

lipractice has caused damage to the other consumers who are similarly

H!bz

‘relation to

subchapter may rscover:

A rlaintliff who prevalls en a class action under this

"(1) court costs and attorneys' fees reasonable in

the amount of vork expended in addition to actual

to any party

"(2}) an order enjoining the act or failure to act;

(3 nunitive damages; . e
W4 any orders which mavy be necessary to resgore

te the sulit any money or property, real or personal,

13
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vhich may have been acquired In violation of this subchapter; and —_
"{5) any other relief which the court deems proper
including the appointment of & receiver or revocation of a license
or certificate to engadge in business in this state 1f the judgment

has riot been satisfled within six months 0f the date of issuance

of the £inal Jjudgment, The court may not revoeke or suspend a
license to do business in this state or appoint & receiver to

take over the affalrs of & person who has falled to satlisfv a
judgnent 1£ the person‘is a licensee of or ra2gulated by & state
agency wihich has statutory authority to revoke or suspend a license

or to appeoint e receiver or trustee,

Y(cr On a finding by the court that an action under this

section was brought in bad faith or for purposes of haressment,
the court may award to the defendant reasonable attornevs' fees
HIn relation to the vwerk expended, court costs, and punitive

damages,

e
I
|
i
!
i
|
! "(d) An action under this sectien mav not be meintained
I
!or shall be stayved 1f proceedings regarding an administrative
!

I

‘class action under Section 14 of Article 21.21, Insurance (Code,
have been Initlated regarding the same acts or practices and the

same defendant in the action under this section.

it
h
i
I
|
f
!
i

|
i
{
| ¥
|
, T8e¢ 7.52 CLASS ACTIGN: PROCEDURE, (&) The court
|
‘shall permit one or more members of a class to sue or he sued as
|

reor esentative partlies on behalf of the class only 1€£:

"{i) the c¢lass is so numerous that jolnder ¢f all

imenbersg s Impracticabled
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W(2) theres are guestions ¢f law cor fact cominon to

‘the class;

i "{3) the clalims or defenses of the representative
parties are typical of the claims or defenses of the class; and
"(4) the representative parties will fairly and

adeguately protect the interests of the class.

"(b) An action may be maintalned as & class action if the

prerequisites of Subsection (a) of this section are satisfied and

in adaition:

"(i1)_ the prosecution of separate actions by or against

irdividual members of the class would create a risk of:

Y(E) iIinconsistent or varving adjudications
with respect te individual members of the class which would
‘establish incompatible standards of conduct for the party oppodsing

the class: or

"(B) adjudicetions with respect to indivigual

members of the ¢lass which would as a practical matter be

disposltive 0f the interests of the owher members not parties to

the adjudications or substantially impair or impede their ability

to protect thelr interests; or

"(2) the party opposing the class has acted or refusegd

1to act on grounds generally applicable to the ciass, thereby

making appropriate final injunctive relief or corresponding

!
l
;declaratory relief with respect to the class as a whole; or
i
|

"(33 the court finds that the questions of lew or

f
lfaat common to the penwvers of the class predominate over any
|
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{
%guestions affecting only individual members, and that a class
i

i

action is superlor to cther avallable methods for the falr and

efficient adijudication of the controversy. The matters pertinent

to the #£indings include:
"(A) the interest ¢0f members of the class In

iinaividually controlling the prosecution or defense of separate

ractions:
i "(B) the extent and nature of any litigatiocon
soncerning the controversy already commenced by or against members

of the class

-

"{C) the desirability or undesiranility of

controversy concentrating the litication of the claims in the

particular forumy and __ _

(D) the difficulties likely to be encountered

in the management of a class action,

"{¢) 1In censtruing this section, the courts of Texas shall
be gulded by the decislons of the federal courts Interpreting
Rule 23, leceral Rules of Civil Procedure, _

1L§;' As soon as practicable after the commencement of an
action brougnt as & class action, the court shall determine by
order whether it is to be maintained as a class action, An order
under this subsection may be altered or amended before a decislon
jon the merits, An order determining that the action may or may
not be brought ¢ a class action Is an interlocutorv ovder which
is appesalable ang thé procedures provided in Rule 385, Texas Rules

cf Clvil Procedure, applV.
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i "(eld 1f the action is permitted as a class action, the

court shall direct to the members of the class the best notice

practicable under the circumstances, including individual noticé

to all members who can be identified through reasonable effort,

"(f) The notice shall contain a statement thats

"(1) the court will exclude tne member notified fron

‘the class I1f he so0 reguests by a specified date;

(23 the judgment, whether favorable or not, wiil

include all members who do not reguest exclusion; and

] any member who does not request exclusion, if

i
l a
he deslres, may enter an appearance through counsel.

| "(g) A class action may not be dismissed, settled, or

gcoapromised without the approval of the court, and notice of the

iproposed dismissal, settlement, or compromise shall be given (o
iall members of the class in such manner as the court directs.

i
| "(h) When appropriate, an action may be brought or

maintalined as a class action with respect to particular issues

Oor a class nay be dlvided into subclasses and each subclags treated

ag a class, and the provisioens of thls section shall be construed

i
!
t
t

sand applied arncordingly.
; (i) The judgment in a class action shall describe those
éto whiom the notlce was directed and who have not requested

fexclusion and those the court {finds to be members of the c¢lass,
gThe court shall direct to the merbers of the class the best notice

{

|

ipracticable under the circumstances, including individual notice
I

|

o all members who can he {dentlfied through reasonable efiort.

17
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‘ "(3) In the ccnduct of a class action the court may make

appropriate orders:?
"(i) determining the course of proceedings or

‘prescribing measures to prevent undue repetition or complication

in the presentation of evidence or argument;

! "(2) requiring, for the protection of the members
ﬁcf the class or otherwise for the falr conduct of the acticn,
wthat nctice he given in such manner as the court may direct to
some or a.l cf the meméers.or to the attorney deneral of any step
in the action, or of the proposed extent of the judgment, or of
the opportunity of rembers to signify whether they considey the

representation fair and adequate, to intervene and present claims

or defensesy or otherwise to come into the action:. .

"{3) 1imposing conditions on the representative parties

jor on intervenors: — o

"(4) reauiring that the pleadings be amended to
eliminate allegations as to representation of absent persons, and

that the action proceed accordingly; &r

l "(5) dealing with similar procedural matters.

"(k) The f£iling of a suit under this section tolls the
statute of limitations for brirging & suit by an individual under

Section 17,50 of this subchapter, An order of the court denyiny

the bringing of a sulft as a class action does not affect the

cabliity of an individual to bring the same or 2 similer suilt under

ioection 17,50 of this subchapter,

"Sec, 17,53, PRELIMINARY HOTICE, (&) At least 30 days

i8
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Qrior 70 the commencement of a sult for damages under Section
117.51 of this subchapter; the consumer must netify the intended

defendant of his complaint and make demand that the defendant

"(k) The notice must be in wvriting and sent bv certified

or registered mail, return receipt requested, to the place where

the transaction occurred, the intended defendants’' principal place

provide relief to the comsumer and others simlilarly situated, -

22
23
24
25

26

lidentified and the method employed to identify thems

0f business in this state, or if nelther will effect notice, to

the ¢cffice of the Schétary of State of TeXxas.

"(c An acticn for injunctive relief under Section 17,51
of this subchapter may be commenced withcut compliance with
Subsection (a) of this section., HNot less than 30 days arfter the
commencement of an action for injunctive relief, and after
compliance with the provisions cf Subsection (a) of this section;

the consumer may amend his complaint without leave of court to

include a reguest for damages,

"{d) WNo demages may be awarded to a censumer class under
this section 1if within 30 days of receipt of the notice the
intended defendant furnished the consumer, by certificd or
reglstered mail, return receipt reguested, a written offer of
settlement, The offer of settlement must include a statement

that:

(1) all consumers similarly situated have been
adequately identified or a reasonable effort to identify such

cther consumers hasz been made, and a description of the c¢lass so

19
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"(Z) all consumers so identiflec have been notified
that upon their reguest the intended defendant will provide relief

ito the consumer and all others simlilarly situated, and a complete

explanation of the relief being afforded and a copy of the nctlce

Eor communication which the intended deferndant is providing to the

!members of the class;

"(32 the remedy requested by the éonsumcr hag -heen,
or within a stated reasonable period of time, will be given; and .. __
"(4 the practice complained of has ceased,. . .
"(e}) Attempts to comply with the provisions of this section
by a person receiving a demand shall be an offer to compromise
and shall be Inadmissible as evidence, BAttempis to comply with
& demand shall not be considered an admisgsicon 0f engad¢ing in an
unlawful act or practice, Evidence c¢f coipliance or attempts to
comply with the provisions of this section may be introdcuced by
a defendant for the purpose of establlishing gocd faith or to show

compliance wlth the provisions of this section. . .

"Sec, 17,54, DBMAGES: DEFENSE, No award of damages may

be agiven in any &ction filed under Section 17.51 of tiis subchapvtar

1£ the defendant:

"(1J proves that the action complained of resulted
(from a bona fide errcr notwithstanding the use of reasonable

procedures adopted to aveld any error: and

| "{2) mnade restitution of any consideration received

from any meunber of the ¢class, . ...

"Sec, 17,55, PROMOTIONAL MATERIAL., If damages o:hggyi;_ﬂwm_ﬂ

f
!
§
i
i
|
\
!
]
l
!

'
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!ggnaigies are assessed against the seller of goods or services

i

for advertisements or promotional material in a suit filed undery

}Section 37.47¢ 17.48, 17,50, or 17,51 of this subchapter:, the
i

iseller of the goods or services has a cause of action against a

ithird party for the amount of damages or civil penalties assesse¢d
?against the seller plus attornevs'! fees on a showing that:

! "{1) the secller received the advertisenents or

i —

promotional material f£rom the third party:

"(23 the seller's only action with regard to the
advertisements or promotional material was to disseminate the

material; and

"(37 the seller has ceased disseminating the material,

"See. 17,856, VENUE., An action brought under Section 17,5C

or 17,51 of this subchapter may be commenced in the county in
which the person agalnst whom the sult is brought resides, has

his princiral place of business, or is doing business.

"Sec, 17,57, SUBPOENAS. The clerk of a district court at

the request of any party to a suit perding in his court which is

brought unﬁer this subchapter shall issue a subpoena for any
wltness or witnesses who may be represented to reside within 100
miles of the courthouse of the county in which the suit is pending
or wno may bhe found within such distance at the time of trial,

The clerk shall issue a separate subpoena and a copy thereof for

each witness subpoenaed, When an action is pending in Travis

nCounty on the coensent of the partiles a subpoena may be issued for

IR N

i

&any witness or witnesses who may be represented to reside within .

21
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100 miles of the courtheouse of a county In which the suit could

otherwise have heen brought or who may be found within such

distance &t the time of the trial,

"Se¢, 17.58. VOLUNTARY COMPLIANCE, (al). In the
administration of this subchapter the consumer protecticen division
nay accept assurance of voluntary compliance with respect to any
act or practice which violates this subcnapter from any person
who Is engaging in; has engaged in, or is abbut to engage in the
tact or practice, The éssurance shall be in writing and shall be
filed with and subject te the approval of the district court in
the county in which the alleged violator resides or does businesse

¢r in the district court of Travis County.

"{b) The acceptance of an assurance of volungary compliance
may be conditioned on the stipulation that the person in viclation

of this subchanter restere to any person in interest any money

or property, real or personal, which may have been acguired by

means ¢f£ acts or practices which violate this subchapter.

"(¢c3 An assurance of voluntarv comrpliance shall not be
considered an admission ¢f prior violation of this subchapter,

Kowever, unless an assurance has been rescinded by adgreement of

H
i

te comply with the terms of an assurance is prima facie evidence

i
i
|
1
]
H

6f a violation of this subchapter.

i'the parties or volded by a court for good cause, subseguent failure

"(dl Matters closed by the £iling of an assurance of

;voluntary compliance may be recopened at any time, Assurences of

|
‘veluntary compliance shall in no way affect individual rignts of

22




H.B, Ne. 417

+

|
'with regard to money or property received pursuant to a stipulation
{

In the voluntary compliance under Subsecticn (b) of this secticon

lere governed by the terms of the voluntary conpliance,

action under this subchapter; except that the rights of individuals

"Seg, 17,59, POUWERS OF RECEIVER, (&) VWhen a receiver is

appointed by the court under this subchapter, he shall have the
pover to swe for, cclliect, recelve, and take into his possession
1eél) the goods and chattels, rights and credits, mohey and effects,

lands, tenements, pooks, records, documents, papers, choses In

action, bllls, notes, and property of every description, derived
Eb] means of any practice declared to be illegal and pronibited
%by this subchapter, including property with whicnh such property
hag been mingled 1f it cannot be identified in kind because of
the commingling, and to sell, ronvey, and assign the property and
hold and dispose of the proceeds under the direction of the couit,
tAny person who has suffecred damages as & result of use oOr
emplovment of &nv unhlawful practices and submits proof te the
satisfaction ¢of the court that he has*in fact been dameged, nay
participate with ¢ereral creditors in the distribution ¢f the
assets to the extent he has ststalned out--cf~pocket losses, In
the case of & partineirship or business entity, the receiver shall
settle the essgtate and distribute the assets under the direction
ef the court, The court shall have Jurisdiction of all guestions

arising In the proceredings and pay make any ordere or judgnents

reqguired.

"{(bh) TIf the clalms ¢f consumers remain unsatisfied after
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distrivbution of the assets, the court may order that all persons
who knowingly participated in the unlawful enterprise be held
Jointly and severally liable to the extent of the unsatisfied

consumer claims 1f such persont __ . e

(i) coentributed substantial personal services,
noney, credit, reai, personal, or mixed propertv, oOr anv other

thing ¢f substantial value with the expectation of sharing in the

rrofits of the enterprise; and
(23} haag knowledge or should have had knowledge of

the unlawful purpose of the enterprise 2t the time such things

of valuaz vere contriruted, or freely continued in the association

¢r othey relaticonship after gaining knowledge of the unlawful

purpose of the enterprilse,.

"Sec, 17,60, REPCRTS AND EXAMINATIONS, Whenever the

consumer protection division has reeson to bhelieve that a person
Is engaging in, has engaged in, or is about to engage in any act
cr practice declared te be unlawful by this subchapter, or when
it reasonably believes it to be in the pubklic interest to conduct
an investigation to ascertain whether anv person is engaging in,

has engaged in, or 1Is about to engage In any such act or practice,

an authorized member of the division may:
"(1) require the person to f£ile on the prescribed
forms a statement or report in writing, under oath or otherwise,
as to all the facts and circumstancey concerning the alleged
violation and such oiher date and Informevion as the consumer

protection division deems necessary;

4
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H(2) examine under oath any person in connection

with this alleged violation:

"(3) examine any merchandise or sample of merchandise

ideemed necessary and proper; and
|

"(4) pursuant to an order of the appropriate court,

impound any sarple of merchandisc that is prdduced in accordance
with this subchapter and retain it in the possession of the

division until the completion of all proceedings in connection

with which the merchandise is produced,
"This section shall not apply to licensed insurers or
licensed insurance agents transacting an insurance business in
tihhls state under the authority and jurisdiction of the State Board
jof Iﬁsurance unlesg the State Board of Insurance or the Insurance
|

iCommissioner has requested in writing that the consumer protection

t
]division file an action under Section 17.47 of this subchapter,

"Sec, 17,61, CIVIL INVESTIGATIVE DEMAND, _(a) Whenever

the consumer protestion division believes that any person may be

idn possession, custody, or control of the oridginal copy of any

documentary material relevant to the subiject matter of an

investigation of a possible violation of this subchapter, an

|
fauthorized suent of the division may execute in writing ang serve

1
i : :
ton the person a civil investigative demand requiring the persaen

to produze the documentary material and permit inspection and

!
s
lthis state undey the suthority and Jurisdiction of the State Board -

38
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1 of Insurance uniess the State Beard of Insurance or the Insurarice
2 Commissioner has requested In writing that the consumer protection
3 division £ile an actlon under Ssction 17,47 of thils subchapter,

& | "(p) Each demand shall:

5 . "{1) state the statute and section under which the

6 lalleged violatlien is being investigated, and the general subject

7 matter of the investication;

g ‘ "(2) describe the class or classes of documentary

9 material to be produceé with reasonable specificity so as to

10 fairly Indicate the material demanded: -

il "(33 prescribe a return date within which the

12 documentary material is to be produced: and

13 "(4) 1identify the nmeibers of the consumer protection
14 division to whom the documentary meterial is to be made avallable
i5 for Inspection and copying.

16 "(e) A civil investigative demand may contain a requirement
17 ier disclosure of decumentary material which would be discoverable
i8 !under the Texas Rules of Civil Procedure.

19 | "(d) Service of any demand may be made by:

20 "{s delivering a duly executed copy of the demand
21 ito the person to be seryved or to a partner or to any officer or

22 “agent authorized by aprointment or by law to receive service of
23 ]procass ¢n behalf ot that person:
24 | "{22 delivering a 2uly executed copy of the demand
25 Hto the princinel place of buziness in the state of the person to
|

20 gbe served;

26
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"{3) mailing by registered mail or certified mall
a duly executed copy of the demand addressed to the person to be
served at the principal place of business in this state, or if
thevpersonvhas no place of business in this state, to his principal

office or place of buslness

"le) Doctumentary material demanded pursuant to this section

rJ.
l';'t

shall be produced for inspection and copying during normnl bus
heuvrs at the principal office or place of pbusiness of the person
served, or at cther times and place as may be agreed on by the

persen sorved and the consumer protection division,

M{E) Mo documentary material produced pursuant to a demend
under this section, unless otherwise ordered by a court for dqgood

cause shown, shall be produced for inspection or copving by, nor

shall lts contents be disclosed to any person other than the

authorized employee of the consumer protection division without
the consent 0f the person who produced the material, The consuher
protection division shall prescribe reasonable terms and condlitions

allowing the documentary materlal to ke avalilable for inspection

and copyving by the percson who produced the material or any duly

authorized renrcesentative of that perscn., The consumer protection

d vision may use the documentary material or coples of 1%t as it

aetLrWire wecessary In the enforcement of this subchapter,
xhcludinq presentation before any court. Any material which

cowtm tns trade secrets shell not be presented eoxcept with the

pproval of the court in vhich the actlion is pendling after adeguaie

norice Lo the person furnishing the naterial,

27
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"(g) &t any time hefore the return date specified in the

demand, or within 20 days after the demand has been served,

whichever period is shorter, a petition to extend the return date

I

ifor, or to codify or set aside the dewand, steting good cause,
may be flled in the district court in the counity where the parties

reside, or a district court of Travis County,

"(h) A person on whom a demand is served under this section

shall comply with the terms of the denmand unless otherwvise provided

'‘by a court order,

B(i) PFersonal service of a similar investigative demand

under this section may pe made ¢n any person outside of thils state

tLf the person has encgaged in gonduct ir violatioa of this
subchapter, Such mersons shall be doemed to have submitted
themselves to the jurisdiction of this state witnin the meaning

of this section.

"Sec, 17,62, PENARLTIES, L&) Any person who, with intent

3tc avoid, evade, or prevant cowpliance, Ir whole or in part, with
Section 17.60 or 17,61 0f this subchapter, removes from any place,
conceals, withholds; or destroys, mutiiates, alters, or by any

other means falsifies any documentary material or merchandise or

sample of merchandise is guiity of a misdemeanor and on conviction
J , . s
iis punlishable by a fire of not more than $5,000 or by confinement

lin the county Jail for not more than one year, ar hoth.

"(b3 If a person falls to comply with a directive of the
conswirer protection division under Section 17.60 of this subchaptor

ior with a civil investisative demand 1oy doacumentary matcrial

™
fow]
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isgzvgg on him under Section 17.€61 of this subchapter, or if
satlsfactory copying or reproduction of the material cannot be
ildgone and the person refuses to surrender the material, the consumer
protection division may file In the district court in the county

in which the person resides, is found, or transacts business, and

serve on the person, a petition for an order of the court for

) , . . . _ - X
enforcement of Jecvions 17,60 and 17,61 of this subchapter. If

i
H
|
|
i
i

the person transacts business in more than one county, the petition
'shall be filed Iin the county in which the person maintains his

iprincipal place of business, or In another county agreed on hy

the parties to the petition,

"{c) When a petition is filed in the district court in any

county under tihis section, the court shall have jourisdiction to

hear and determine the matter presented and to enter any order

sregquired to carry into effect the provisions of Sections 17,60

land 17.61 of this subchapter, BAny final order entered is subiect

{
;to appeal to the Texas Supreme Court, Failure to comply with any
I

final order entercd uncer this section is punishable by contempt,

|

H tSec, 17,63, APPLICATION. Tne provisions of this subchapter
%apply only to acts or practices occurring after the effective

idate of thié subchapter, except a riaht of action or pover granted
?to the attorney general under Chapter 10, Title 79, Revised Civil

|

gStatutes of Texas, 1925, as amended, prlor to the effective date

{! \
ﬁof this subchapter.®

i :
b Sec, 2, (a} Amend Section 13, Article 21,21, Texas

hInsurance Code, to read as followvws:
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i "sec, 13. Rules and Regulations. L3832 The State Board of
Insurance is authorized to promulgate and may pronulgate and
enforce reasonable rules and reculations and may order such
provision as Is necessary in the accomplishment of the purposes

of this Article and Article 21,20, including, but not limited to,
such express provision within the purposes of these Articles as

it deems necessary or as 1s reguired to éffect necessary unifornity
with thellaws 0f other states or the United States or in conformity
with the adopted procedures of the National Assoclation cf
Insurance Comnissioners notwithstanding any previous definition

or Iinterpretation of terms used in these Articles had in or derived

from the common lew c¢r other statutory law of this state,

"(hl LA perifign . meyv he subpitied fo fhe Board Lo adonts
aonend, or.reredl s rgoulallons..che.pslifion nust be sianed by
100. Antexested persops and.sypnorted by eyvidence that _a panrticular
ack.or.practice bas been.er.gould bhe false,.nisleaddng or decepilve
Lo the LnSULSDEs. buving pubiiCs 9L Lhal_ 2D act oI practics.declared

Lo he false, Misieading, or decapntlve by _a requlation_of ihe Boargd

Le.n2b. ln fact falses nisleading.. or.decentive,  Mithin 30 davs

atter.recelipt of the refition ipa Bears must_ eitber.deny. the

peLfition or jnltlate hesring proceedipgs_under _this sectiona
"led .On dendal of Lbe petition the Beard. must.sfate.ibe

lregsen.or.xgasons. for dopisl dn. writing...Renial is.expressly

autherlzed Jr. the_asctlen szenchi by tnaopatdsion yonld. desiroy

lnmmr_mmmmm«* ¢.dens.0E. 000 n SLakes 20 0L khe United Shates

IaLw&R“LQM apb. ko in.geniorndiy with thg adonted procadures af_the ——
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1
!
}

Hatleonal. Asseclakion et tnsurance. Commissdioners.a

"(d) if ip_respopse . to.the_petiiion.the Board. delrermines
to hold a hegripg._such hearina.shall.be_open .to the public .and
any.pRersen may.nresent_testimopy, data. or_ofher inforzation. in
¥riting orn erally o kbe Beard. regarding. tbe acis.Qr practisgs

under_consideralicha

"ol . ABoperson pegrleved by the dendzl of the hearind. undser
| ) . . NI
idupaectlon (k) of this section_or by . the adoptlione. angndment,..or
repead.of.p regulation . or. fallure_ Lo fssye.a.pgonlation.unger

Lbis.section, pay flle_a petition ip_a distrlct. gcouvri of Travis

Ceuatv _for a.declsratory dudgsentoon.the.valldify.ox anelisabllisy

gf.g.regulation adopted, amendogd, or.rgpealed_ upder. this section

s

gr.on.the danial. ef. a beardpg under Siubsection.tpl. of fthis.sechlen.
Ihe Beard sbhall bg . hade s . karnty Lo fhe acfiobe.. I oo gliL Nnder

sgction the districs court may issue_dniunctions.

..Ine.actiap ef the Boord ip_ adoptibg._auandinges

tnls gub
HL

repealdna, or faillng te adopt a_rsgulation_or_gepying.a hearing

pav.be.lovalldated enly Sf 1t Js. found thaf_iL:

Pl .vlelates_a_ gopstliutional_or_state_statulorny

provisieni

"(2l..&3ceede the statutery autberity, . ef the.Boards

"3l ds.arblirary er_capriclieons. or characterized by

D

abuse of discretion.ox_unrerrapted. gxercise ot discretions

"(4) . ds.gnoyague nhat it does neb_estabiish

apfilclentiy delfinife. stancargs_vitn rxhich. wopduat. can ke

f

|
congormeds
l

!

|
| 31
|
|
|

!
b
i

o
it
i




"E3d - -is.nade_op_unlavful procedure: or

"ol . ls.ci¢early_erroneous in view of the rellable,
probatives and subsiantial evidence in_the _whole regord. _as
sabhlited.”

() Amend Section'7, Article 21.21, Insurance Code, to

read as follows:

"Sec, 7. Cease and Desist Orders, f(a) 1If, after [=uech)

hearing undez .the terus of Seglion 6 9of the Agk, the Board shall

determine that the method of competition or the act or practice
in guestion is defined in Secticn 4 gof_this Article, . Qr.rules.or
eautabisus lasved under this Articlec or.dn_segtlon 11,46 of Lhe
business obd Qopmerge. Lode and that the person complained of hes

engaged In such method ¢f competition, act or practice in vioclation

!

lof this Ariisle or.rules_apd_requlations.lssued under th

S

ig. Arklicle

er.eof the legentlive Jrade Pragilces——Consuner.Benedies AcL. A

?’ﬂ

!ig.ﬁlﬁlﬁﬁméﬂuﬁﬁgﬁion Ll.48. 0L the Busipess and _gonnargs Cods

(Acel, Lt shall reduce its findings to writing and shall issue
|
and cause to be served upon the person charged with the violation
an order regquliring such person to cease and desist from engaging

in such method of competition, apng/Zor practice,

"(h) Until & petition appealing from such order shall have

been flled in a district court of Travis County, Texas, In

i
ﬁaccordance with Subchapter F of Chapter 21 of the Insurance Ccde

'
l

3,

of this =scate, or any amendment thereof, the Board may at any

modify wr set aside in whole op in part any order issucd under

!

0

{ .

[time, upon such notice and in such manner as it shall deew proper.
'

il

[X9)
W

|
i
1
i
i
f




this section,

"(c) .Any.berson.vbo yiolates the terms of a_cease_angd

deslsl ordeg.under.this sectlon sball be_given notice o gvpear
aaﬁ-&ngzm;éuzﬁL“ﬁ&~amn£zxing-ﬁg;nﬁ-nslﬁ,ia,zgnigxmlﬁx_ﬂlin_ﬁszxigu
f.of this hriicle, xby he _shoul¢ not forfeif and pay Lo fhe.stake
g.ciylli.penalry. el nob.nore than $1,000 per_violation_and nef to
{ﬁ&@ﬁﬁdmﬂmﬁsiﬁlmﬁimﬁﬁiQQQ;..IDmﬁﬁﬂﬁxmlningwﬁﬁﬁihﬁl_QLmDQI_ﬁ_Qﬁﬁéﬁ
and.deglst.order.bpas.been.yviolared, the Board shall._take_inLeo

gohsdderation. the.palntenance _of proceduras. reasonakly. adanted

;La_inaazg“ggmgiianﬁ£,£$;Dmxn£,gzgsx*

| M) Bn.prder.¢f the.Poars_swarding.clvil pepalties._under

|&vbagction () of this section apnlies.only.to.viclations of. this

erdardnenrred.prior _to. the awarsing.of the penaliv_ order,"

{¢) Amend Article 21.21, Insurance Code by adding Sections

i4, 15, 16, 17, 18, 19, 206, 21, 22, 23, and 24 to read as follows:

"Se 1 Administrative Class Action. (a). In connection

}with the 1ssuznce of a cease and desist order as provided in

Secticen 7 of this Article or upon application of any aggrieved

}person, the board may, after notice and hearing as provided in
i

;SGction & of this Article, in connection with the issuance of a

hes engacged in & method of competition, act or practice in

|
|
!
i
Lviolation of this Artlcle, rules or regulations issued under this
il
1

LArticle or section 17,46, Business and Commerce Code, Or upon

p

ﬁfinding by the Bouard that the adorieved person and persons
| : -

isinllarly situaved were induced to purchase a pollcy of insurance __|

il
'
!
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as a result of the insurer engaging in a method of competition,

act or practice in violation of this Article, rules or regulations
Issued under this Article or Séction 17.46, Business and Commerce
Cede, the Board may reguire the insurer to account for all premiunms
cellected for pollcies issued during the immediately preceding

two yvears in connection with such acts in violation of this Article
and require: (i) such Insurer to give notice to all persons from
whomn such premiums were collected, and (ii) to refund the total

of all premiums collectea from each such person, electing to

accept a premium refund in'exchange for cancellation of the policy
of insurance issued. Premiums so refunded shall be net of policy
benefits actually paid by such Insurer while the policy of
insurance was in force. The Board shall speclify a reasonable

time within which the insurer shall be reguired to make such

premium refunds.

"(bi If an Insurer fails to comply with the Board's

iirequirement to refund such premiums within the time specified,

the Board mray., in addition to any other sanctions provided for

in the Insurance Cude and other appllcable laws, report such
fallure to the Attornev General and request the Attorney General
to file a sult o enforce the Board'!s requirement for refund of
premiums, Venue for such suit shall lie in the District Court

of Travis Countv, Texas, and upon finding by the Court that such
requirement ¢f the Board was lawfully entered and that the insurer
has failad to comply'with such requirement: the Court shell enter

an erpropriate ordey t¢ enforce such Board order, ‘The Court mey

34




1 enforce its ordér'through contempt proceedings. . .

2 : "(c) Compliance or attempts to comply with the Board's

3 !requirement to refund premiums shall be an offer to compromise

4 and shall be inadmissible as evidence, Compliance or attenmpts

5 gto comply with the Board'!s requirement for refund of premium shall
b lnot be considered ac admlission of engaging in an unlawful act or

7 ipractice. Evidence of compliance or attempts to comply with the

8 Board's tvegulirenents of refund or premium may be introduced by

9 the deiandant for the purpése of establishing good faith or to

10 show compliance with the Board's requirement, e

11 "Sec, 15, Injunctions, (a) If the Board has reason to

12 believe that any paerscen in the insurance business in this state

13 is engaging in, has engaged in, or is about to engage in any act
14 or practice declared to be unlewful by this Article or rules or

15 lregulations issued under this Article or by Sectlon 17,46 o€ the
16 lBusiness and Commerce Code, and that proceedings would be in the
17 public interest, the Board may request the Attorney General to

18 vbring an action in the name of the state agalnst the person to

i¢ restrain by temporary or permanent injunction the use 0f such

20 Emethod, act, cr practice,

Zl "(b) An action brought under Subsection (a) of this section
22 may be commenced in the district court of the county in which the
23 ijperson against whom It is brought resides, has his principal place
24 10f business, is dolng business, or in the district court of the

25 icount‘; where the trahsaction occurred or any substantial portion
25 Eof the transacticn occurred, or in a district court of Travis .. ..
35
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County, The court may issue appropriate temporary or permanent
Injuncticns, and the injunctions shall bhe issued without bond,
* "(c) 1In addition to the reqguest for a temporary or permanent
injunction in a proceeding brought under Subsection (a) of this
'section, the Attorney General, on a finding by the court that the
defendant has engaged or is engaging in a practice declared to
be unlawful by Section 17,46 of the Business and Commerce Code,
this Article, or rules or regulations issued under this Articile,
may request a civil penalty of not more than $2;000 per violation
and not to exceed a total of §10,000 to be paid to the state,

"(d) The court may make such additional orders or judgaents
as are necessary to compensate identifiable persons for actual

?
rdamages or restoration of meney or property, real or personal,

which mey have been acauired by means of any act or practice

[restrained, Damages may not include any damages incurred bheyond

a point two years prior to the institution of the action.

“"(e) Any person who violates the terms of an injunction

under this section shall forfeil and pay to the state a civil
penalty of not mere than $10,000 per violation not to exceed
{850,000, 1In determining whether or not an injunction has been
viclated the court shall take into consideration the maintenance

i0f procedures reasobiably adapted to Insure compliance with the

injunction. For the purposes of this section, the district court
1
i

&1ssuing the Injunction shall retaln jurisdiction, and the canuse
ishalli be continued, and in such cases, the Attorney Gencral with

Jprior hotice tc the Board., acting in the name of the statc: may

36
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jpetition for recovery of civil penalties under this section,
i

"(£) An order of the court awarding civil penalties under
Subsection (e) of this section applies only to violations of the
injurniction incurred pricr to the awarding of the penalty order,

Second or subseguent violatlons of an injunction issued under

this secticon are subject to the same penalties set out in

Subsection (e) of this section.

"Sec, i, Rellef Availakle to Injured Parties. (a) any
person who has been Injured by another's engaging in any of the
practices declared in Scction 4 of this Article or in rules or
regulations lawifully adevoted by the Board under this Article to

be unfair methods of competition and unfair and deceptive acts

for practices in the business 0f insurance or in any practice
i
idefined by Section 57.46 cf the Business and Commerce Code as an

unlawfuyl dszcevtive trade practice may maintain an action against
the company or corpanies engaging in such acts or practices.

"(hb) In a sujit filed under this section, any plaintiff whe
|

prevails may obtaint

"(13 three times the amount of actual damages plus
court costsy and attorneys! fees reasonable in relation to the

ramount of work expendedi

"(2) an order enjoining such acts or failure to act:

"(3) punitive damages:?

"{c) On a findinu by tha Court that an action undeyr this

cection was yroundless and brought in bed falth or for the purpose__

37

"(4) any other relief which the Court deenms properh___g
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of harassment,; the Court mey award to the defendant reasonable

attorneyvs! fees in relation to the amount of work expended,

"(d) In an actlion under this section, damages may not

include any damages incurred beyond a point two years prior to

the institution of the action,

"Sec, 17, Class Actions, - (a) If a member of the insurance
buying public has been damaged by an unlawful method, act, or
practice defined in Scection 4 of this Article or by the rules and
regulations lawfully adoptéd by the Board under this article or

by any practice defined by Section 17,46 of the Business and
Conmerce Code as an unlawful deceptive trade practice, the Board
may request the Attorney General to bring a ¢lass action, or the
individual damaged may bring an action on behalf of himself and

others similarly situated, to recover damages and relief a:z

provided in this section,

"{(b) A plaintlff who prevails in a class action under this

section may recover:

"(1) court costs and atterneys' fees reasonable in

irelation tb the amount of work expended in addition to actual

damages:

"(Z7 an order enjoining the act or faflure to acty

"(3) punitive damages:

"(4) any other relief vhich the Court deems proper,

"{c) On & f£inding by the Court that an action under this
section was brought ky an individual plaintiff in bz=d faith or

for the purpose of harassment, the Court may award to the defendant_

38
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reasonahle attorneys! fees in relation to the work expended, court

costs, and punitive damages.,

"(d) In an action under this section, damages may not
include any dameges incurred beyond a point two vears pricer to

‘the institution of the action,

"(e) An acticn under this section may not be maintained
or shall be stayved i{f proceedings regarding an administrative
Class action under Section 14 of this Article have been Iiniltiated
regarding the same acts or practices and the same defendant in

the action under this section._

"Sec, 18, C(Class Action: Procedure, (8) The court shall
permit one or more members of & class to sue or be sued as

'represcentative parties on behalf of the class only ifs

"(1) the class is so numerous that joinder of all

members is impracticakle:

"(2) there are questions of law or fact common to

the class:

"(3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class; and

"(4) the representative parties will fairly and

adequately protect the interests of the class.
"(b) An action mav be maintained as a class action if the
jprerequisites of Subsection (a) of this section are satlisfled and

Ein addition:

———

individual menbers of the class would creale a risk of:

"l the prosecutiecn of separate actions by or agoinat

39
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"(A) inconsistent or varying adjudications

with respect to individual members of the class which would
establish incompatible standards of conduct for the party opposing

the class; oy

"(B) adjudication with respect to individual
members of the class which would as a practical matter be
dispusitive of the interests of the other members not parties to
the adjudications or substantifally impair or impede their ability

to protect their interestsf or

"(2) the party opposing the class has acted or refused
to act on ground generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declaratoyy

reliesi with respect to the class as a whole; or

"(3) the court finds that the questions of law or

fact comiron to the members of the class predominate over any
questions affecting only individual members, and that a class
actlon is superior to other available methods for the fair ang

efficient adjudication of the controversy, The matters pertinent

to the findings includes__
"(R) the interest of members of the class in

individually controlling the prosecution or defense of separate

actions:

"(B) the extent and nature of any litication
concerning the controversy already commenced by or against members

of the class:

"{C) the desirability or undesirability of

40
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controversy concentrating the litigation of the claims in the

he _desires, may enter an appearance through counsel,

particular forum; and

"(D) the difficulties likely to be encountered

in the management of a class action,

"{¢) In construing this section, the courts of Texas shall

he guided by the decisions of the federal courts iIinterpreting

Rule 23, Federal Rules of Civil Frocedure,

"(d) &s soon as practicable after the commencement of an

action brought as a class action, the court shall determine by
order whether 1t 1s to be maintained as a class action., An crder
under this subsection may be altered or amended before a decision
on the merits, &An order determining that the action may or may
net be brought as a class actlion is an interlocutory order which
1s appealable and the procedures provided in Rule 385, Texas Rules

of Civil Procedure, apply.

"(e) 1If the action is permitted as a class action, the

court shall direct to the members of the class the best notice
practicable under the circumstances, including individual notice
to all members whoe can be identified through reasonable effort,

"{£) The notice shall contain a statement that:

"(1)_  the court will exclude the member notified from

the class f1f he so requests by a specified date:

"(2) the ijudgment, whether favorable or not, wilil

include all members who do not request exclusion; end

"(3) any member who does not request exclusicn, if

41
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"(g) A class action may not be dismissed, settled, or
compromised without the approval of the court, and notice of the
proposed dlsmissal, settlement, or compromise shall be given to
all menmbers of the class Iin such manner as the court directs.

"(h) When appropriate, an action may be hrought or
|maintained as a class action with respect to particular issues
or a class may be divided Into subclasses and each subclass treated

as a class, and the provisions of this section shall be construed

and &pplied accordingly,

"(1) The judgment in a class action shall describe those
to whom the notice was directed and who have not requested
exclusion and those the court finds to be members of the class,
The court shall direct to the members of the class the best notice
practicable under the circumstances, including individual notice
to all members who can be identified through reasonable effort.
“£3) In the conduct of a class action the court may make

appropriate orders:

"(i1) determining the cousse of proceedings or

prescribing measures to prevent undue repetition or complication

in the presentaticn of evidence or argumentg

| "(2) reguiring, for the protection of the members

of the class or otherwlse for the fair conduct of the action,
that notice be given iIn such manner as the court may direct to

scme or all of the members or to the Attorney General of any step

lin the action, or of the proposed extent of the judgment, oy cof

‘the opportunity of members to signify whether they consider the
|
i
|
|
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representation fair and adequate, to intervene and present claims

or defenses, or otherwise to come into the action:

"{3) imposing conditions on the representative parties

or on intervenors:

"(4) requiring that the pleadings be amended to

eliminate allegations as to representation of absent persons:, and

that the action proceed accordingly; or

"(5) deeling with similar procedural matters,

"(k) The filing of a suit under this section tolls the
statute of limitstions for bringing a suit by an individual under
Section 16 of this Article., An order of the court denying thg
bringing of a suit as a class actlon does not affect the ability

of anh individual to bring the same or a similar suit under Sectich

16 of this Article,

"Sec, 19, Preliminary Nectice, (a) At least 30 days prior
1to the commencement of a class action suit for damages under
Section 17 of this Article, the prospective plaintiff must notifyv
ithe intenced defendant of his complaint and make demand that the
defendant provide relief to the prospective plaintiff and others
similarly situated., M copy of the notice must also be sent to

ithe Commicsicner of Insurance.

"(b) The notice must be in writing and sent by certified

or registered mail, return receipt requested, to the place where

the transaction occurred; the intended defendant's principal place

gof business 1in this state, or it neither will etfect notice, to

the office ¢f the Secretary of State of Texas,
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"(c) An acticn for injunctive relief under Section 17 of
ithis Article may be commenced without compliance with Subsection
(a) of this section. MNot less than 30 days after the commencement
of an action for injunctive relief, and after compliance with the
provisicns of Subsection (&) of this sectlon, the plaintiff may
amend his complaint without leave of court to include a request

for damages,

"(d) No damages may be awarded to a class under Section

{117 of this Article if within 30 deys of receipt of the notice the

intended defendant furnished the plaintiff, by certified or
registered mail, return receipt recquested, a written offer of
settlement, The ¢offer of settiement must include a statement

thats

i

"(1) all others similarly situated have been

adequately ldentified or a reasonable effort to identify such
;others has been made, and a description of the class so identified

and the method employed to identify them:

"(2) all persons so identified have been notified
that upon request the intended defendant will provide relief to
them and all others similarly situated, and a complete explanation
of the relief being afforded and a ceopy of the notice or
cemmunication which the intendeg defendant is providing to the

memhers of the class: _

"(3) the remedy requested by the plaintitf has been,

or within a stated reasonable period of time, will be gilven: and

"{4) the rpractice complained of has ceased,
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"(e) Ltrempts to comply with the provisions of this secticn

by a person receiving & demand shall be an cffer to conmpromise

tand shail be inadmissible as evidence, Attempts tc comply with

a demand shall not be conslidered an admission of engeging in an

unlawful act or practiéee Evidence of complliance or attempts to

lcomply with the provisicns of this section nay be introduced by

a defendant for the purpose 0f esgtavblishing good faith or to show

compliance with the provisions of this section.

"Sec, 20, Damages: Defense, Ko award of damages may be
given in any ciass action filed under Scction 17 of thils Article

i1f£ the defendanty

"(1} preves that the action complained of resulted
from & bona fide error notwithstanding the use of reasgnabla

procedures adopted to avold anv ervors and

"(2) made restitution of any consideration received

frem any memnber of the class,

"See, 21, Venue, Any action brought under tnis Articla
shall be conmmenced in a district court of Travis County, fTexas;

1f the State Board of Insurance is a party thereto.

—

"Sec, 22, Voluntary Compllance. (a) In the acwministration

1of this Article the Board may acuept assurance of voiuntary

compliance with respect to any act or practice whichn violates

sthis Article or regulations issued under this Article or any act

declared to bhe unlawful in Section 17.4& ¢f the Business and

[Commerce Cods from any person who Is enceging in, has encawged in,

or is about to engage Iin the act or practice. The assurance shatl
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"(b) The acceptance of an assurance of voluntary conmpliance

may be conditioned on the stipulation that the person in violation

of this Article or regulations issued under this Article;, or

section 17,46, Business and Commerce Code, restore to any person

l
iin interest any money which may have been acquired by means of

acts or practices which viclate this Article or regulations issueAd

under this Article, or Section 17,46, Business and Commerce Code, ___
"(c} An assurance of voluntary conmpliance shall not be

coensldered an admission of prior violation of this Article or

regulations 1s$ued under this Article or Section 17.46, Business

and Cemmerce Code, However, unless an assurance has been rescinded

by agreement, subsequent failure to comply with the terms of an

assurance ls prima facle evidence of a violation of this Article

or regulations issued under this Article or Section 17.46, Business

and Commierce Code,

"(a) Matters closed by the filing of an assurance of
voiuntary conpliance may be reopened st any time. Assurance of
voluntery compllance shall in no way affect individual riohts of
action under this Article, except that the right of individuals
with regard to mecney received pursuant to a stipulation in the
voluntary compliance under Subsection (b) of this section are

governed by the terms of the voluntary compliance.

"Sec, 23, 7Those clvil penalties, premium refunds, judaments,
compencatonry judgrments, Iindividual recoveries, orders, class

action awards, costs, damages, or attorneyst! fees which are
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assesseg or awvarded as provided in this Article shall be paid
conly from the capital or surplus funds of the offending insurance

company, and no such payvments shall take precedence over, be in

priority to, or in any manner be applicable to the provisions of

Article 21,.28«B, 1Insurance Code; known as the Loss Clalmants

|Priorities Act, Article 21,28-C, Insurance Cocde, known as the
{Property and Casusalty Insurance Guaranty Act, Article 21,28~E,
Insurance Code, known as the Life, Health and Accident Guaranty
Act, any ctner similar Insurance guaranty act hereafter enacted
by the Texas Legislature, or Article 21,39~A, Insurance Code,
known as the Asset Protection Act, and such specilal statutes and
the priorities or funds created thereby shall be exempt from the

provislons of this Article.

, "Sec, 24. No remedy or clvil penalty shall lie or exlst

by reason of any act or omission occurring prior to the effective

idate of this Act,?

tn

e, 3. Chapter 10, Title 79, Revised Civil Statutes of
rTexas, 1925, as amended (Article 5069~10,01, et seg,, Vernon's

Texas Civil Statutes), 1s repealed,

Sec, 4, It any provision of this Act or the applicaticen

pthereof to any werson or circumstances is held invalid, such

tinvalidity shall not affect other provisiens or applications of

ithe Act which ¢an be given effect without the invalid provision
! :

jor arplicaticon, and te this end the provisions of this Act are

ldeclared to be scverakble

it

tl
' sec, 5, The importance of this legislation and the crovwdod

¢
[

1 a7
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conditlion of the calendars in both houses create an emergency and
an Imperative public necessity that the constitutional rule
requiring hills to be read cn three several days in each house

be suspended, and this rule is herepy suspended, and that this
Act take effect and be in force from and after its passage, and

it 1s z0 enacted,

48
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i AN ACT
2 irelatiag to the deflnltion and regulation of deceptivé and unlawful
2 trade practices, advertising or acts including unlawful
& compatition, acts or practices of insurers, and protection of
5 consumerss providing administrative and judiclal remedies and
b procedures for carryving out the Act; providing civil penalties
1 for violations; prescribing the extent of the applicabllity cof
8 the Act; providing for class actions; amending Chapter 17, Businessg
9 & Commarce Code, as amended; by adding Subchapter E: repealing
i0 Chapter 106, Titie 79, Revised Civil Statutes of Texas. 1925, &s
ii anended (Articles 5069-10,01 et seq,, Vernon's Texas Civil
12 [Statutes); amending Sections 13 and 7, Article 21,21, Insurance
i3 Code, a3 amended, and adding new Sections 14, 15, 16, 17, 18, 1%,
14 20, 23, 22, 23, and 24; and declaring an emergency.
15 : BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXASS
16 Section !, Chapter 17, Business & Commerce Code, as amended,
17 i1:‘5 amended by adding Subchapter E to read as follows:
ig | | "SUSBCHAPTER E, DECEPTIVE TRADE PRACTICES AND
iQ CONSUMER PROTECTION
29 "Section 17.41. SHORT TITLE. :This subchapter may be cltad
2! as the Deceptive Trade Practices—=Consumer Protection Act,
22 "Secticn 17.42. WAIVERS: PUBLIC POLICY. Any waiver by
23 # consumer of the provislons of this subchapter Is contrary to
24 gpublic policy and is'ungnforceahle and void,
25 "Section 17.43, CUMULATIVE REMEDIES., The provislons of
|
1
iI
f




o W

(84

H.B. No. 417
this subchapter are not exclusive, The remedies provided in this
subchapter are in addition to any other procedures or remedigs
provided for in any other law. The provisions of this subchapter
do not in any way preclude other political subdivisions of this
state from dealing with decéptive trade practices,

"Section 17.44. CONSTRUCTION AND APPLICATION, This
subchapter shall be liberally construed and applied to promote

its underiying purposes, which are to protect consumers against

actions, and breaches of warranty and to provide efficient and
economical procedures to secure such protection.
"Section 17.45, DEFINITIONS. As used in this subchapter:
*(1) 'Goods!' means tangible chattels bought for use,

"(2) ‘'Services! means work, labor, and services for

in connection with the sale or repalr of goods,

"(3) ‘'Person' means an individual, partnership,
corpuvration, assoclation, or other group, however organized,

"(4) 'Consumer' means an individual who seeks or
acquires by purchase or lease, any goods or services,

"{5) 'Merchant!' means a party to a consumer
transaction other than a consumer,

"(6) 'Trade' and 'commerce' mean the advertising,
offering for saie; sale, leasey or distribution of any good or
service, of any property, tangible or intangible, real, personal,

or mized, and any other article, commodity, or thing of value,

S—

false, misleading, and deceptive business practices, unconscionable

other than commerclal or business use, including services furnished
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wherever situated, and shall include any trade or commerce directly

or indirectly affecting the people of this state,

"(7) 'Documentary materisl' includes the original
or a copy of any book, record, report, memorandum, paper,
communication, tabulation, ﬁap, chart, photograph, mechanical
transcription,

or other tangible document or recording, wherever

situated,

"(8) ‘'Consumer protection division' means the
antitrust and consumer protection divicion of the attorney
general's office,

"(9)

'Knowingly' means actual awareness of the falsity

or deception, but actual awareness may be inferred where cbjective

manifestations indicate that a person acted with actual awareness,

"Section 17.46,

DECEPTIVE TRADE PRACTICES UNLAWFUL,

|I(a)‘

False,

misleading,

or deceptive acts or practices in

the conduct of any trade or commerce are hereby declared unlawful.

"(b) The term 'false, misleading, or deceptive acts or

practices!'! includes, but is not limited to, the following acts:

services:
"(3)
affiliation,

by, another;

i —

connection,

passing off goods or services as those of

"(1)
another;

"(2) causing confusion or mishnderstanding as to the
source, sponsorship; approval, or certification of goods or

\
causing confusion or misunderstanding as to

or assoclation with, or certification
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"(4) using deceptive'representations or designations
¢f geographlic origin in connection with goods or services;

"(5) representing that goods or services have
sponsorship, approval, characteristics, ingredients, uses,
Penefits, or quantities which they do not have or that a person
has a spensorship, approval, status, affillation, or connection
which he does not;

| "(6) representing that goods are original or new if
they are deteriorated, reconditioned, reclaimed, used, or
secondhand;

"(7) representing that goods or services are of a
particular standard, quality, or gfade, or that goods are of a
particular style or model, if they are of another;

"(8) dlsparaging the goods, services, or business
of another by false or misleading representation of facts;

"(9) advertising goods or services with intent not
to selil them as advertised;

"(10) advertising goods or services with intent not
to supply a reasonable expectable puﬁlic demand, unless the
advertisements disclosed a limitation of gquantity:

"(11) making false or misleading statements of fact
concerning the reasons for, existence of, or amount of price
reductions;

¥(12) representing that an agreement confers or
involves rlghts, remedies, or obligations which it does not have

¢r involve, or which are prohibited by law:
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"(13) knowingly making false or misleading statements
of fact concerning the need for parts, replacement, or repair
service;

"(14) misrepresenting the authority of a salesman,
representative or agent to negotiate the final terms of a consumer
transaction;

"(15) Dbaszing a charge for the repair of any item in
whole or in part on a guaranty or warranty instead of on the value
of the actual repairs made or work to be perforied on the item
without stating separately the charges for the work and. the charge
for the warranty or guaranty, i1f any:

"(16) disconnecting, turning back, or resetting the
odometer of any motor vehicle so as to reduce the number of miles
indicated on the odometer gauge;

"(17) advertising of any sale by fraudulently
representing that a person 1s goling out of business;

"(18) using or employing a chain referral sales plan
in connection with the sale or offer to sell of goods, merchandise,
or anything of value, which uses the-sales technique, plan,
arrangement, or agreement in which the buyer or prospective buyer
is offered the opportunity to purchase merchandise or goods and

in connection with the purchase receives the seller's promise or

lrepresentation that the buyer shall have the right to receive

compensation or consideration in any form for furnishing to the
seller the names of other prospective buyers if receipt of the

compensation or consideration is contingent upon the occurrence
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of an event subsequent to the time the buyer purchases the
merchaﬁdise or goods;

"{(19) representing that a guarantee or warranty
confers or involves rights or remedies which 1t does not have or
involve, provided. however, that nothing in thisvsubchapter shall
be construed to expand the implied warranty of merchantability
as defined in Sections 2.314 through 2.318 of the Business &
Commerce Code to involve obligations in excess of those which are
appropriate to the goecds; or

"(20) selling or offering to sell, either directly

or associated with the sale of goods or services: a right of
participation in a multi-level distributorship. As used herein,
'multi~level distributorship! means a sales pian for the
distribution of goods or services in which promises of rebate or
payment are made to individuals, conditioned upon those individuals
recommending or securing additional individuals to assume positions
in the sales operation, and where the rebate or payment is not
exclusively conditioned on or in relation to proceeds from the
retall sales of goods.

"(c) It 1s the intent of the legislature that in construing
Subsection (a) of this section the courts to the extent possible
will be guided by Subsection (b) of this section and the
Interpretations given by the Federal Trade Commission and federal
courts to Section 5(al)(1i) of the Federal Trade Commissicn Act [15
U.,S.C.A, 45(a) (1)1,

"Section 17.47., RESTRAINING ORDERS,

(a) Whenever the
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consumer protection division has reason to believe that any person
is engaging in, has engaged in, or 1s about tec engage in any act
or practice declared to Se unlawfui by this subchapter, and that
proceedings would be In the public interest, the division may
bring an acticen in the name ¢f the state agdainst the person to
restrain by temporary or permanent injunctlion the use of such
method, act, or practice, The consumer protection divisior may
bring any action under this section against a licensed insurer
or insurance agent for a violation of this subchapter, Article
21.21,.Texas Insurance Code, as amended, or the rules and
regulations of the State Board of Insurance issued under Article
21,21, Texas Insurance Code, as amended, only on the written
request of the State Board of Insurance or the commlssioner of
insurance,

"Nothing herein shall require the consumner protection
division to notify such person that court action 1s or may be
under consideration, Provided, however, the consumer protection
division shall, at least seven days prior to instituting such
court éction, contact such person toAinform him in general o0f the
alleged unlawful cohduct. Cessatlon of unlawful conduct after
such prior contact shall not render such cburt action moot under
any circumstances, and such injunctive relief shsll lie even if
such person has ceased such unlawful conduct after such prior
contact, Such prior‘contact shall not be reguired if, In the
opinion of the consumer protection division, there is good cause

to bellieve that such person would evade service of process if
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prior contact were made or that such person would degtroy relevant
records i1f prior contact were made,

"(b) An action brought under Subsection (a) of this section '
may be commenced in the district ccurt of the county in which the
person against whom it is brought resides, has his principal place
of business, 1s doing business, or in the district court of the
county where the transactién occurred, or, on the consent ¢f the
parties, in a district court of Travis County., The court may
issue temporary or permanent injunctions to restrain and prevent
violations of this subchapter and the 1njunctions shall. be iséued
without bond.

"(c) 1In addition to the request for a temporary or permanent
injunction in a proceeding brought under Subsection (a) of this
section, the consumer protection division, on a finding by the
court that the defendant has engaged or 1is engaging in a practicé
declared to be unlawful by this subchapter, mav request a civil
penalty of not more than $2,000 per violation, not to exceed &
total of $10,000, to be palid to the state,

"(d) The court may make such additional orders or Judgments
as are necessary to compensate identifiable persons for actual
damages or restoration of money or pfoperty, real or personal,
which may have been acquired by means of any act or practice
restrained, Damages may not include any damages incurred beyond
a point two yeafs prior to the institution of the action by the
consumer protection division, Orders of the court may also include

the appointment of a receiver or a sequestration of assets if a




16
17
18
19
20
21
22
23
24
25

26

H.B. No. 417
person who has been ordered by a court to make restitution under
this section has faliled to do so within three months after the
order to make restitution has become final and nonappealable,

"(e) Any person who violates the terms of an injunction
under this section shall forfeit and pay tc the state a civil
penalty of not more than $10,000 per violation, not to exceed
$50,000, 1In determining wﬁether or not an injunction has been
violated the court shall take into consideration the maintenance
of procedures reasonably adapted to insure compliance with the
injunction, For the purposes of this section, the district court
issulng the injunction shall retain jurisdiction, and the cause
shall be continued, and in these cases, the consumer protection
division, or the district or county attorney‘with prior notice

to the consumer protection division, acting in the name of the

state, may petition for recovery of civil penalties under this

section,

"(£) An order of the court awarding civil penalties under
Subsection (e) of this section applies only to violations of the
injunction incurred prior to the awafding of the penalty order,
Second or subsequent violations of an Injunction issued under
this section are subject to the same penalties set out in
Subsection (e) of this sectioen,

"Section 17.48, DUTY OF DISTRICT AND COUNTY ATTORNEY.

"(a) It is the duty of the district and county attorneys
to lend to the consumer protection division any assistance

reguested in the commencement and prosecutions of action under
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or county attorney, with prior written

notice to the consumer protection division, may Institute and

prosecute actions seeking injunctive relief under this subchapter,

after complving with the prior contact provisions of Subsection

(a) of Section 17.47 of this subchapter. On request, the consumer

protection division shall assist the district or county attorney

in any action taken under this subchapter. If an action is

prosecuted by a district or county attorney alone, he shall make

a full report to the consumer protection division including the

final disposition of the matter. No district or county attorney

may bring an action under this section against any licensed insurer

or licensed Insurance agent transacting business under .the

authority and jurisdlction of the State Board of Insurance unless

first requested In writing to do so by the State Board of

Insurance, the commlssioner of insurance, or the consumer

protection division pursuant to a request by the State Board of

Insurance or commissioner of insurance,

"Section 17.49,

EXEMPTIONS, (a) Nothing in this subchapter

shall apply to the owner or emplovees of a regularly published

newspaper, magazine, or telephone difectoryp or brocadcast station,

or billboard, wherein any advertisement in violation of this

subchapter is publlished or disseminated, unless it is establlshed

that the owner cr employees of the advertising medium have

knowledge of the false,

deceptive, or misleading acts or practices

declared to be unlawful by this subchapter, or had a direct or

i0
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substantial financial interest in the sale or distribution of the
unlawfully advertised good or service, Financial interest as
used in this section relates to an-expectation which would be the
¢irect result of such advertisement,

"(b) Nothing in thils subchapter shall apply to acts or
practices authorized under specific rules or regulations
promulgated by the Federal'Trade Commission under Section 5(a) (1)
of the Federal Trade Commission Act [15 U,S,C.A, 45(a)(1)]. The
provislons of this subchapter do apply to any act or practice
prohlibited or not specifically authorized by a rule or regulation

of the Federal Trade Commission, An act or practice is not

lspecifically authorized if no rule or regulation has been issued

on the act,or practice,

"Section 17.50. RELIEF FOR CONSUMERS, ~ (a) A consumer may
maintain an action 1f he has been adversely affected by any of
the foliowing:

"(1) the use or employment by any person of an act
or practice declared to be unlawful by Section 17.46 of this
subchapter: |

"(2) & fallure by any person to comply with an express
or implled warranty;

"(3) any unconsclonable action or course of action
by any person;: or

"(4) the use or empioyment by any person of an act
or practice in viclation of Article 21.21, Texas Insurance Code,

as amended, or rules or regulations issued by the State Board of

11
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Insurance under Article 21,21, Texas Insurance Code, as amended,

"(b3 In 2 suit filed under this section, each consumer who

prevalls may obtaln: |

"(1) three times the amount of actual damages plus
court costs and attorneys'! fees reasonable in relation to the
amount of work expended; |

"(2) an order enjecining such acts or failure to act:

"(3) orders necessary to restore to any party to the
suit any money or property, real or personal, which may have been
acquired in violation of this subchapter; and

"(4) any other relief which the court deems propeyr,
including the aépointment of a recéiver or the revocation of a
license or certificate authorizing a person to engage in business
in this state if the judgment has not been satisfied within three
months of the date of the final judgment, The court may not
revoke or suspend a license to do business in this state or appoint
a recelver to take over the affalrs of a person who has falled
to satisfy a Judgment 1f the person is a licensee of of regulated
by a state agency which has statutor§ authority to revoke or
suspend a 1icénse or to appoint a receiver or trustee,

"(c) On a finding by the court that an action under this
section was groundless and brought in bad faith or for the purpose
of harassment, the court may award to the defendant reasonable
attorneys!' fees in relation to the amount of work expended, and
court costs,

"Section 17.51, CLASS ACTIONS., (a) If a consumer has

12
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been damaged in an amount in excess of $10 by an unlawful method,
act, or practice contained iIn Subsectlon (b) of Section 17.46 of
this subchapter, an act or practice in violation of Article 21,21,
Texas Insurance Code, as amended; or rules or regulations issued
by the State Board of Insurance under Article 21,21, Texas
Insurance Code, as amended, or by an act or practice or type of
act or practice occurring éubsequent to the tlime the act or
practice or type of act or practice was declared unlawful or
deceptive to the bonsumer by a final Judgment of an appellate
court of proper jurisdiction and venue of this state that wvas
reported officially, a consumer may bring an action on behalf of
himself and ether consumers if the unlawful act or practice has
caused damage to the other consumers who are similarly situated,
to recover damages and rellef as provided in this subchapter.

"(b) A plaintiff who prevalls in a class action under this
subchapter may recovér:

"(i) court costs and attorneys' fees reasonable in
relatién to the amount of work expended in addition to actuai
damages:

"(2) an order enjoining the act or failure to act;

"(3) any orders which may be necessary to restore
to any party to the suit any money or property, real or personal,
which may have been acquired in violation of this subchapter; and

"{4) any other relief which the court deems proper
including the appointment of a receiver or revocatlion of a license

or certificate to engage In business in thils state I1f the Judgment

13
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has not béen satisfied within six months of the date of Issuance
0of the final judgment, The court may not revoke c¢r suspend a
license to do business in this staﬁe or appoint a receiver to
take over the affairs of a person who has falled to satisfy a
judgment 1f the person is a licensee of or reguléted by a state
agency which has statutofy authority to revoke or suspend a license
or to appolint a recelver of trustee,

"(c¢) On a finding by the court that an action under this
section was brougﬁt in bad faith or for purposes of harassment,
the court may award to the defendant reasonable attorneys'! fees
in relation to the work expended, and court costs.

"(d) An éction under this section may not be maintained
or shall be stayed if proceedings regarding an administrative
class action under Section 14, Article 21,21, Texas Insurance
Code, as amended, have been initiated regarding the same acts or
practices and the same defendant in the action under this section,

"Section 17.52, CLASS ACTION: PROCEDURE, (a) The court
shall permit one or nmore members of a class to sue or be sued as
representative parties on behalf of ﬁhe class only 1f:

“(1) the class 1s so numerous that Joinder of all
members Is impracticable;

"(2) there are gquestions of law or fact common to
the class; :

"(3) the claims or defenses of the representative
partles are typical of the claims or defenses of the class; and

"(4) the representative parties will fairly and
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adequately protect the interests of the class.

"(b) An action may be maintalned as a class action if the
preréquisites of Subsection (a) ofvthis section are satisfied and
in addition;

"(1) the prosecution of separate actions by or agalnst
individual members of the class would create a risk of:

"(A) Inconsistent or varying adjudications
with respect to individual members of the class which would
establish incompatible standards of conduct for the party oprosing
the class; or
"fB) adjudications with respect to individual

members of the class which would as a practical matter be
dispositive of the interests of the other members not parties to
the adjudicat;ons or substanticlly impair or impede their ability
to protect their interests; or

"(2) the party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby
making appropriate final injunctive-relief or corresponding
declaratory relief with respect to tﬁe class as & whole; ov

“(3) the court finds that the questions of law or
fact common to the members of the cléss prédominate over any
questions affecting only individual members, and that a class
action is supericr to other avallable methods for the falr and
efficlient adjudicatipn of the controversy, The matters pertinent
to the findings include;

"(A} the Interest of members of the <¢lass in
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individually controlling the prosecution or defense of separate
actions;

"(B) the extent and nature of any litigation
concerning the controversy already commenced by or against members
of the class;

"(C) the desirability oy undesirability of
controversy concentrating fhe litigation ©f the claims in the
particular forum; and

"(D) the difficulties 1ikely to be encountered
in the management of a class action,

"(c) In construing this section, the courts of Texas shall
be guided by the decisions of the federal courts internreting
Rule 23, Federal Rules of Civil Procedure,

"(d) As soon as practicable after the commencement of an
action brought as a class action, the court sheall determine by
order whether it is ﬁo be maintalned as a c¢lass action, An order
under this subsection may be altered or amended before a decision
on the merits, An order determining that the action may or may
not be brought as a class action 1s én interlocutory order which
is appealable and the procedures provided in Rule 385, Texas Rules
of Civil Procedure, apply.

"(e) 1If the action 1s permitted as a class action, the
court shall direct to the members of the class the best notice
practicable under the circumstances, including individual notice
to all members who can be ldentified through reasonable effort,

"(f} The notice shall contaln a statement that:
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"(1) the court will exclude the member noﬁified from
the class 1f he so reguests by a specified date;
"(2) the judgment; whether févorable or not, will
include all members who do not request exclusion; and
"(3) any wember who does not request exclusicn, Iif
he desires, may enter an appearance through counsel,

"(g) A class action'may not be dismissed, settled, or
compromised without the approval of the court, and notice o0f the
proposed dismissai, settlement, or compromise shall be given to
all members of the class 1In such manner as the c¢ourt directs,

"(h) When appropriate, an action may be biought or.

maintained as a class action with respect to particular issues

or a class may be divided iIntec subclasses and each subclass treated

as a class, and the provisions of this section shall be construed
and applied accordingly,

"(1) The judg@ent in a class action shall describe those
to whom the notice was directed and who have not requested
exclusion and those the court finds to be members of the class,
The court shall direct to the memberé of the class the best notice
practicable under the circumstances, including indlividual notice
to all members who can be identified'thrquéh reasonable effort,

"(3) 1In the conduct of a class action the court may make
appropriate orders:

"(1) determining the course of proceedings or
prescribing measures to prevent undue repetition or complication

In the presentation 0f evidence or argument:
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"(2) reguiring, for the protection of the members
of the class or otherwise for the fair conduct of the action,
that notice be given in such manner as thé court may direct to
some or all of the members or to. the attorney general of any step
in the action, or of fhe proposed extent of the judgment, or of
the opportunity of members to signify whether they consider the
representation falir and adéquate, to intervene and present clalms
or defenses; or otherwise to come into tne action;

"(3)- imposing conditions on the representative parties
or.on Intervenors;

"(4) requiring that the pleadings be amended,to
eliminate aliegétions as to representation of absent persons, and
that the action proceéd accordingly; or

"(5) dealihg with similar procedural matters,

" (k) Tﬁe filing of a suit under this section tolls the
statute of 1im1tatioﬁs for bringing a sult by an individual under
Section 17,50 of this subchapter., An order of the court denving
the bringing of a suilt as a class action does not affect the
ability of an individual to bring the same or a similar sult under
Section 17,50 of this subchapter. ‘

"Section 17,53, PRELIMINARY NOTICE. (a) At least 30 days
prior to the commencement of a suit for damages under Section
17.51 of this subchapter, the consumer must notify the intended

defendant of his complaint and make demand that the defendant

provide relief to the consumer and others similarly situated,

"{b) The notice must be in writing and sent by certified
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or registered mall, return receipt requested, to the piace where
the transaction occurred, the intended defendants' principal place
of business Iin this state, or if neither will effect notice, to
the office of the Secretary of State of Texas,

"(c) An action for injunctive relief under Section 17.51
of this subchapter may be commenced without compllance with
Subsection (a) of this secﬁion.' Not less than 30 days after the
commencement of an action for injunctive relief, and after
compliance with the provisions of Subsection (a) of this sectlon,
the consumer may amend his complaint without leave of court to
include a reqguest for damages..

"(d) No éamages may be awarded to a consumer class under
this section if within 30 days of receipt of the notice the
intended defendant iurnished the consumer, by certified or
registered mail; return recelpt requested, a written offer of
settlement, The offér of settlement must include a statement
that:

"(1) all consumers similarly situated have been
adequately identified or a reasonable effort to identify such
other consumers has been made, and a description of the class so
identiffed and the method employed to identify them; |

"(2) all consumers so identified have been notified
that upon their request the intended defendant will provide relfef
to the consumer and all others similarly situated, and a conmplete
explanation of the rélief heing afforded and a copy of the notice

or compunication which the intended defendant is providing to the
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members of the class; |

"(3) the rellef being afforded the consumer has been,
or 1f said offer is accepted by thé consumer, will be given within
a stated reasonable perilod of time; and

"(4) the practice complained of has ceased.

"(e) Attempts to comply with the provisions of this section
by a person recejving a demand shall be an offer to compromise
and shall be inadmissible as evidence. Attempts to comply with
a demand shall not be considered an admission of engaging in an
unlawful act or practice. Evidence of compliance or attempts to
comply with the proQisions of this section may be introduced by
a defendant for the purpose of establishing goecd faith or to show
compliance with the provisions of this section.

“Sectioq 17,54, DARMAGES: DEFENSE. Neco award of damages
may be given in any action fi;ed under Seétion 17,51 of this
subchapter 1f the defendant:

"(1) proves that the action complained of resulted
from a bona fide error notwithstanding the use of reasonable
procedures adopted te avoid any errof: and

"(2) made restitution of any consideration received
from any membey of the class. |

"Section 17.55. PROMOTIONAL MATERIAL, If damages or civil
penalties are assessed against the seller of goods or services
for advertisements or promotional material in a sult flled under
Section 17,47, 17.48, 17,50, or 17.51 of this subchapter, the

seller cf the goods or services has a cause of action against a
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third party for the amount of damages or civil penaltles assessed
against the seller plus attorneys' fees on a showing that:

"(43 the seller received the advertisements or

premotional materiai f£rom the third party:

"(2) the seller's only action with.regard to the
advertisements or promotional material was to disseminate the
material; and n

"(3) the seller has ceased disseminating the material,

"section 17.56. VENUE, An action brought under Section
17.50 or 17.51 of this subchapter may be commenced in the county
in which the person against whom the suit is brought rgsides, has
his principai piace of business, or i1s doing business.

"Section 17.57. SUBPOENAS. The clerk of a district court
at the request of any pérty to a sﬁit pending in his court which
is brought under this subchapter shall issue a subpoena for any
witness or witnesses'who nay be represented to reside within 100
miles of the courthouse of the county in which the suit is pending
or who may be found within such distance &t the time of trial.
The clerk shall Issue a separate subpoena and a copy thereof for
each witness subpoenaed, When- an ac;ion is pending in Travls
County on the consent of the parties:a subpoena may bé issued for
any witness or witnesses who may be represented to reside within
100 miles of the c¢ourthouse of a county in which the suit could
otherwise have been brought or who may be found within such
distance at the time.of the trial.

"Section 17.%8, VOLUNTARY COMPLIANCE, (&) 1In the
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administration of this subchapter the consumer protection dlvisicn
may accepit assurance of voluntary compliance with respect to any
act or practice which violates this subchépter from any person
whe 3s engaging in. has engaged in, or is about to engage in the
act or practice, The assurance shall be in writing and shall be
filed with and subject to .the approval of the district court in
the county in which the alieged‘vioiator resides or does business
or in the district court of Travis County,

"(b) The écceptance of an assurance of voluntary compliance
may be conditioned on the stipulation that the person in violaticn
of this subchapter restore to ény person in interest any noney
or'property,.real or personal, which may have been acquired by
means of acts or practices which violate thls subchapter.

"(c) An assurancé of voluntéry compliance shalllnot be
censidered an admission of prior violation of this subchapter,
However, unless an assurance has been rescinded by agreement of
the parties or voided by a court for good cause, subsequent failure
to comply with the terms of an assurance is prima facie evidence |
of a violation of this subchapter,

"(d) Matters closed by the filing of an assurance of

voluntary compliance may be reopened at any time. Assurances of

voluntary compliance shall in no way affect individual rights of
action under this subchapter, except that the rights of indlviduals
with regard to money or property received pursuant to a stipulation
in the voluntary compliance under Subsectlon (b) of this section

are governed by the terms of the voluntary conpliance,
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"section 17.59, POWERS OF RECEIVER, (a) When é receiver
is aprointed by the court under thils subchapter, he shall have
the power to sue for, collect, receive, and take into his
possession all the goods and chattels, rights and credits, money,
and effects, lands, tenements, books, records; docdments, papers,
choses in action, bills, notes, and property of every descriptioh,
derlived by means of any préctice declared to be illegal and
prohibited by this subchapter, incluqing property with which such
property has beeﬁ mingled 1if it cannot be ldentified in kind
because of the commingling, and to sell, convey, and asslgn the
property and hold aﬁd dispose of the proceeds under the direction
of the court; Any person who has suffered damages as a result
of use or emplovyment of any unlawful practices and subnmits proof
to the satisfaction of fhe court that he has in fact béen damaged,
may participate with general creditors invthe distribution of the
assets to the extent;he has sﬁstained out-of-pocket losses. 1In
the case of a partnership or business entity, the receiver shall
settle the estate and distribute the assets under the direction
of the court, The court shall have jurisdiction of all questions
arising in the proceedings and may make any orders or judgmenté
reguired.

"(b) 1If the claims of consumers remain unsatisfied after
distribution of the assets, the court may order that all persons
who knowingly participated in the unlawful enterprise be held
Jointly and severally llable to the extent of the unsatisfied

consumer claims 1f such person?
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"(1) céntributed substantial personal services,
money, credit, real, personal, or mixed property. or any other
thing of substantial value with the expectation of sharing in the
profits of the enterprise; and

"(2) had knowledge or should have had‘knowledge of
the unlawful purpose of the enterprise at.tne time such things
of value were contributed,nor freely continued in the-association
or other relationship after gaining knowledge of the unlawful
purpose of the eﬁterprise.

"Section 17.60, REPORTS AND EXAMINATIONS, Whenever the
consumer protection division has reason to believe that a person
is engaging in, has endaged in, or is about to engage in any act
or practice declared to be unlawful by this subchapter, or when
it reasonably believes it to be 1n'the public 1nterest'to conduct
an investigation to ascertain whether any person is engaging in.,
has engaged in, or 15 about td engage Iin any such act or practice,
an authorized member'of the division may?

"(1) require the person to file on the prescribed
forms a statement or report in writing, under oath or otherwise,
as to all the facts and circumstance§ concerning the alleged |
violation and such other data and 1n£orm§tion as the consumer
protection division deems necessary;

"(2) examine under oath any perscn in connection
with this aileged violation;

"(3) exémine any merchandise or sample of merchandise

deemed necessary and proper; and
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"(4) pursuant to an order of the appropriate court,
impound any sample of merchandise that is produced in accordance
with this subchapter and retain it in the possession of the
division until the completion of all proceedings in connection
with which the merchandise {s produced, |
"This section shall not apply to licensed insurers or
licensed insurance agents iransactihg an insurance buéiness in
this state under the authority and jurisdiction of the Staté Board
of Insurance unléss the State Board of Insurance or the Insurance
Commissioner has requested in writing that the consuner protection
division file an action under Section 17.47 of this subchaptern
"Sectibn 17.61i. CIVIL INVESTIGATIVE DEMAND. (a) Whenever
the cbhsumer protectibn division belleves that any person may be
in possession,; custody, or control'of the original éop§ of any
documentary material relevant to the subject matter of an-
investigation of a possible violation of this subchapter, an
authorized agent cf the division may execute in writing and serve
on the person-a civil investigative demand reguiring the person
to produce the documentary material and permit inspection and
copying. This section shall not apply to licensed insurers or
licensed 1nsurance'agents transacting an insurance business in |
this state under the authority and jurisdiction of the State Board
of Insurance unless the State Board of Insurance or the Insurance
Commissioner has requested In writing that the consumer protection
division file an action under Section 17.47 of this subchapter,

"(b) Each demand shall:
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"(1) state the statute and section under which the
alleged violation is being investigated, and the general subject
matter of the investigation; |

"(2) describe the class or classes of documentary
material te be produced with reasonable specifiéity so as to
fairly indicate the material demanded; _

"(3) prescribé a return date within which the
documentary materlal is to be produced; and

“(4)‘ identify the members of the consumer protection
division to whom the documentary material is to be made available
for inspection and copying.

*(c) A civil investigative demand may contain a requirement
or disclosure of documentary material which would be discoverable
under the Texas Rules of Civil Pfoéedure.

"(d) sService of any demand may be made by:

"(15 deiivering a duly executed copy of the demand
to the person to be served or to a partner or to any officer or
agent authorized by appointment or by law to receive service of
process on behalf of that person;

"(2) delivering a duly executed copy of ﬁhe démand
to the principal place of business in the state of the person téx
be served; |

"(3) malling by registered mall or certified mail
a duly executed copy of the demand addressed to. the person to be
served at the princiﬁal place of business in this state, or 1if

the person has no place of business in this state, to his principal
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office or place of buslness, |

"(e) Documentary material demanded pursuant to this section
shall be produced for inspection and copying during normal business
hours at the principal office or place of business 0Z the person
served, or at other times and places as may be égreed on by the
person served and the consumer protection division.

"(£)} No documentariAmaterial-produced pursuantjto a demand
under this séftion, unless otherwise_ordered by a court for-good
cause showne shail be produced fcr inspection or copying by, nor
shall its contents be disclosed to any person other than the
authorized émployee'of the consumer protection division without
the consent 6f fhe person who produced the material, The consumer
protection division shall pfescribe reasonable terms and conditionsg
allowing the documentary material fo be avallable for inspection
and copying by the person who produced the material or any duly
authorized representétive of ﬁhat person, The consumer protection
division may use the documentary material or copies of it as it
determines neéessary In the enforcement of this subchapter,
including presentation before any court, Any material which
contains trade secrets shall not be presented except ﬁith the
approval of the court in which the action is pending after adequate
notice to the person furnishing the material,

"(g) At any time before the return date specified in the
demand, or within 20 days after the demand nas been served,
whichever period is énorter, a petition to extend the return date

for, or to modify or set aside the demand, stating good cause,
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may be filed in the district court in the county wheré the parties
reside, or a district court of Travis County.

"(h) A person on whom a demand is served under this section
shall comply with the terms of the demand unless otherﬁisc provided
by a court order, |

"(i) Personal service of a similar investigative demand
under this section may be-hade on any person outside 6f this state
if the persoﬁ has engaged inAconduct'in violation of this
subchapter, Sucﬁ persons shall be deemed to have submitted
themselves to the jurisdiction of this state within the meaning
of this section, ‘

"Sectibn 17.62. PENALTIES.. (a) Any person who, with
intent to avoid, evade, or prevent compliance, in whole or in
part, with Section 17,60 or 17.6i 6f this subchapter, femoves
from any place, conceals, withholds, or destroyvs, mutilates,
alters, or by any otﬁer means falsifies any documentary material
or merchandise or sample of merchandise is guilty of a misdemeanor
and on conviction is punishable by a fine of not more than $£5,000
or by confinement in the county Jail for not more than one year,
or both,

"(b) If a person fails to comply with a directive of the
consumer protection division under Section 17.60 of this subchapter
or with a civil investigative demand for documentary material
served on him under Section 17.61 of this subchapter, or if
satisfactory copying'or'reproduction of the material cannot be

done and the person refuses to surrender the material; the consumer
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protection divisicn may file in the district court in the county
in which the person resides, is found, or transacts business} and
serve on the person, a petition for an order of the court for
enforcement of Sections 17,60 and 17,61 of this subchapter, If
the person trensacts business in more than one éounty, the petition
shall be filed in the county in which the person maintains his A
principal place of busineéé,.or‘in another county agréed on by
the partles fo the petition,

"(¢) When a petition is filed in the district court in any
county under this section, the court shall have jurisdiction to
hear and determine the matter presented and to enter any order

required to carry into effect the provisions of Sections 17.60

‘and 17.61 of this subchapter, Any final order entered is subiject

to appeal to the .Texas Supreme Cbuft. Failure to compiy with any
final order entered under this section is punishable by contenpt.

"section 17.63, APPLICATION, The provisions of this
subchapter apply only to acts or practices occurring after the
effective date of this subchapter, except a right of action or
power granted to the attorney general under Chapter 10, Title 79,
Revised Civil Statutes of Texas, 1925, as amended, prior to the
effective date of this subchapter,"

Sec., 2. (a) Amend Section 13, Article 21.21, Texas
Insurance Code, as amended, to read as follows:

"Sectlon i13. Rules and Regulations. f(a) The State Board
of Insurance is authérized tc promulgate and may promnulgate and

enforce reasconable rules and regulations and may order such
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provision as is necessary in the accomplishment of the purposes

of this Article and Article 21.20, including, but not limited to.

lsuch express provision within the burposes of these Articles as

it deems necessary or as is required to zffect necessary uniformity
with the laws of othef states or the United States or in conformity
with the adopted procedures of the NationaliAssociation of
Insurance Commissioners nofwithstanding any previous definition

or interpretétion of terms used in these Articles had in or derived

from the common law or other statutory law of this state,

"l A petition may be submitted {o_the Poard to adont:
amende QL _repeal s regulation.  The petition must be slaned by
100_interested persons. and_supported by evidence fthat_a particnlar
ack.or.practlce has beep or could be falser Misleading or degentive
to.the insurance buying public. or that ap_act or practice declared

to he falses, nmisleadgind, or deceptive by a_regulation of the Board

is.neb.in.fact falses nisleadipd. or decepfive.. Hithin 30 davs
ahter.xeceipt of the petltiop the Boaxrd must_either denv the
pebitiop or initiate bearlng proceedings_inder Lhis sectlon.

"(oed  In denlal of the petition the Board musti. state the

Laﬁagn.gz;zsaﬁgné_igz~Q£nlﬁl.in_ﬂzizing*__nsniﬁl_la,gzgzﬁsﬁlx
authorized Lf the actlop soughi by the petlilon would desilrol
apiformity with the laws of other states or of the United SLafes
or.uould.net be in cenformity with the odopfed proceduxes.of. ths
Natlonal Asseciation of Insuxance Copmissionersa

"4 _I£ ip_regponse teo the petition.the Board defernlnes

‘LgmﬁﬂlgwﬁuhﬁﬁLAHQL_iﬂﬂb_DﬁéLlnﬂ_Eﬁéll_EQMQEﬁﬂ_iﬂ_LQ@.EMQllQmQDQ
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any person mav presepnt testimonvy, data, or other ipformation in

writing.or orally.to. the Board regarding the acks or practices
under considerations ’

"(e) A persop_aggrjeved by the denial_of the bhearing ubger

subsection (b) of Lhis sectlon or by the adopfion, amgncment. o
repeal of a reaulatlon or fallure 1o lssue a.regulation.upder
this sections pay_file a petitiop ip.a glstrict court of Iravis

Countv _for a declaratorv idvdapent on_the vallidityv. or appllicanillly

of a regulation adopted, . amended., or repealed under this secLion
gn_gn.&nQ_anlﬂl_gi_ﬁ_ngﬁzing_ungsz_ﬁunisailgn.Lkluginihi&uﬁgsiign‘
The Board shall be mode g partv.to the action. _In a.sult _under

this subsection the districk court may issue iniupciions.
"(£)..Ihe ackion of the Board in adoplind. amghgdinds

repealing. or falllngd to adept a regulation. or denying.a hearing
nay_be lnvalidated onlv 1L 185 is _found thal it:

"Lll._llgléisé-ﬁaégn§Ll£3&l2Dél-gl_ﬁlﬁlﬁmiiéiuxazi
provision:

"(2) _exygeeds_the statutory authorlfy of the Board:

"(2)__is arbiirary oI capricious or charagterized by
anuss_gi,giisngzign.gz_unwﬁzxgnxsg.szszgiﬁg,ai_giagzgiigni

"(4)__is_so_vaaue that Lt does not establish
sufflciently desfinite stapdards with whigch conduct can.be
gepfornad:

"(5)__is made on-uplawful procedurei or

"Lﬁl,-iﬁ;slQéLlM-ﬁLIQDQQME-LBnllﬁﬂ_ﬁi_Lhﬁ-IﬁlLﬁnlﬁx
Riokative. and substantial evidence ip fhe whole record qs
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submitied."

(b) Amend Section 7, Article 21.2i, Texas Insurance Code,
as amended, to read as follows?

"Section 7., Cease and Desist Orders [emd-Medifieetieons
Twereot] , |

“(a) If, after such hearing upder_the terms of Section 6
of the Act, the Board shall deterhine that the method of

competition or the act or practice in question is defined in

Section 4 of this Article, or rules or regulatlons lssued_under

this Article. or lpn Section 17.46 of the Busipess & Commerce Coda.
as_anended, and that the person complained of has engaged in such

method of competitlon, act or practice in violation of this Artigle
er.rules apd regulations issued under this Article or of the
Receptive Trade Practices—-Consumer Protection Act (Sectlons 17,41
et _sea.. Business & Copmerce Codels as _specifled In Section 17,46
¢f the Business & Comnerce Code [#ee), it shall reduce its findings

to writing and [shedi*] issue and cause to be served upon the
person charged with the violation an order requiring such person
to cease and desist from engaging in such method of competition,
act or practice, (7]

"(b) Until a petition appealiﬁg from such order shall have
been filed In g [&we] District Court of Travis County, Texas, in
accordance with Subchapter F of Chapter 21 of the Insurance Code
of this state, or any amendment thereof, the Board may at any

time, upon such notice and in such manner as it shall deem proper,

modlify or set aside in whole or in part any order issued under
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this section,

"(cl) .Anv.pexrson_yho viglates tbe Lerms oL & Ce8se. and

desist order upder this section shall be_given notlce Lo _apbeal

apd_show _cause..at s hearindg_to be held ln_conformity wiih Sectlion

6 of this Article; why he should not forfelt and pav Lo _the state

acivil penaliy of Dot more tban §1,000 per vielation and not Lo

exceed a total o0f 45,000, Ipn deterpining whether_or nof _a_cease

and desist order has been violated, the Board shall take into

|lcensideration the maintenance of procedyres reasonably.adanted

to.insure comeliance witb tbe order.

"(a)__An.ordez of the Board avarding civil pepaltles under
énnaggkign.iilmgﬁﬁsnlﬁ.ésgzign,énzliggaamlx,Lg;xigigilgnﬁﬂgi.xniﬁ

order incurred nrior_to the awarding of_the_penaliv_orders”

(c) Amend .Article 21,21, Texas Insurance Code, as amended,
by adding Sections 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, and
24 to read as followé: .}

"section 14, Administrative Class Action. (a) In connection
with the issuance 0f a cease and desist order as provided in
Section 7 of this Article or upon apblication of any aggrleved
person, the Board may, after notice and.hearing as provided in
Section 6 of this Article, in connection with the Issuance of a
cease and desist order resulting from a finding that an insurer
has engaged in a metﬁod of competition, act or practice in
violation of this Article, rules or regulations issued under this
Article, or Sécticn i7.46, Business & Commerce Code, as amendedy

nor upon finding by the Board that the aggrieved person and persons
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similarly situated were induced to purchase a policy of insurancel
as a result of the Insurer eﬁgaging in a method of ccmpetition,
act or practice in violation of this Article, fules or regulations
{ssued under this Article or Section 17.46, Business & Commerce
Cnde, as amended, the‘Board may require the insurer to account
for all premiums collected for policles issued during the
inmediately preceding two‘years-in connection with suéh acts in
violation of this Article énd reguire: (1) such insurer to give
notice to all persons from whom such premlums were collected, andg
(11) to refund the total of all premiums collected from each such
person, electing to accept & premium refund iIn exchange for
cancellationiof the policy of insurance issued. Premiums o
refunded shall be net of policy bénefits-actuall§ pald by such
insurer while the poiicy of 1nsurahce was in force. The‘Board
shall speclfy a reasonable time within which the insurer shall
be required to make such premium refunds, |

"(b} If an insurer fails to comply with the Board's
requirement to refund such premiums within the time séecified,
the Board may, in addition to any other sanctions provided for
in the Insurance Code and other applicaﬁle laws, report such
failure to the Attorney General and request .the Attorney General
to file a sult to enforce the Board's requirement for refund of
premiums, Venue for'such suit shall 1lie in the District Court
of Travis County, Texas, and upon f£inding by the court that such
recquirement of the Béard was lawfully entered and that the insurer

has falled to comply with such requirement, the Ccurt shall enter
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an appropriéte_order to enforce such Board order., The Court may
enforce its order through contempt proceedings,

"(c) Compliance or attempts to comply with the Board's
requirement to refund premlums shall be an offef to compromise
and shall be inadmissible as evidence, Compliahce or attémpts
to comply with the Board's requirement for refund of premium shail
not be consldered as admiééion of engaging in an unlawful act or
practice. Evidence of compliance or attempts to cemply with the
Board's requireménts of refund or premium may be introduced by

the defendant for the purpose of establishing good faith or to

show compliance with the Board's requirement,

"Section 15. Injunctions, .(a) 1If the Board has feason
to believe that any person in the insurance business in this state
is engaging in, has engaged in, br'is about to engage in any act
or practice declared to be unlawful by this Article or rules 6r
regulaticns issued under this'Article'or by Section 17.46 of the
Business & Commerce Code, as amended, and that proceedings would
be in the public Iinterest, the Board may reguest the Attorney
General to bring an action in the name of the state against the
person to restrain by temporar§ or permanent injunction the use
of such method, act, or practice,

"(b) An action brought under Subsection (a) of this section
may be commenced in the district court of the county in which the
person against whom it is brought resides, has his principal place
of business, is doin§ business, or in the district court of the

counly where the transaction oc¢curred or any substantial porticn
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of the transaction occurred, or. in a district court of Travis
County, The court may issue appropriate temporary or permanent
injunctions, and the injunctions shall be issued without bong,

"(¢c) In addition to the request for a temporary or permanent
injunction in a proceeding brought under Subsection (a) of this
section, the Attorney General, on a f£inding by the court that the
defendant has engaged or 1is engaging'in a practice declared to
be unlawful by Article 17.46 of the Business & Commerce Code, as
amended, this Article, or rules or regulations issued under this
Article, may request a civil penalty of not more than $2,000 per
violation and not to exceed a total of $10,000 to be paid to the
state,

"(d) The court may make such additional orders or judgments
as are necessary to compensate identifiable persons for actual
damages or restoration of money or property, real or personal,
which may have been acquired by means of any act or practice
restrained, Damages may not include any damages incurred beyond
a point two vears prior_to‘ﬁhe institution of the action,

"(e) Any person who violates fhe terms of an injunction
under this section shall forfelt and pay to the state a civil
penalty of not more than $10,000 per-violafion not to exceed
$50,000, In determining whether or not an injunction has been
violated the court)shall take into consideration the maintenance
of procedures reasonably adapted to Insure compliance with the
injunction, For the purposes ot this section, the district court

issuing the injunction shall retain jurisdiction, and the cause
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shall be coﬁtinued, and in such cases, the Attorney General with
prior notice to the Board, acting in the name of the state, may
petition for recovery of ¢ivil penalties under this section,

"(£) An order of the court awarding civil penalties under
Subsection (e) of thi§ section applies only to Qiolations of the
injunction incurred prior to the awarding of the penalty order. |
Second or subsequent violéfions-éf an injunction issued under
this section are subject t§ the same penalties set out in
Subsection (e) of this section,

"Section 16. Relief Available to Injured Parties, (a)

Any person who has'been injured by énother's engaging in any of
the practiceé declared in Section. 4 of this Article of ih rules
or regulations lawfuliy adopted by the Board under this Artlicle
to be unfalr methods of competitioh and unfair and decéptive acts
or practices in the business of insurdnce or in any practice
defined by Section 17.46 of the Business & Cbmmerce Code, as
amended, as an unlawful deceptive trade practice hay maintain an
action aqainst the company or companies engaging in such acis or
practices, | |

"(b) 1In a sult filed under this section, -any plaintiff who
prevails may obtain:

"(1) three times the amount of actual damages plus
court costs and attofneys' fees reasonable in relation to the
anount of work expended;

"62) anlorder enjoining such acts or failure to act:

"(3) any other relief which the court deems proper.
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“(c) ‘On a f£inding by the court that an action under this
section was ¢grcundless and brought in bad faith or for the purpose
0of harassment, the court may award to the defendant reasonable
attorneys' fees in relation to the amount of work expended,

"(d) 1In an action under this section, dahages may not
include any damages incurred beyond a point two vears prior to
the tnstitution of the action. '

“Section 17, Class Actions, '(a) If a member of the
insurance buying.public has been damaged by an unlawful method,
act, or practice defined in Section 4 of this Article or by the
rules and regulations lawfully adopfed by the Board under this
Article or b? ény pract;ce defined by Section 17.46 of the Business
& Commerce Cocde, as ahended, as an unlawful deceptive trade
practice, the Board hay request ﬁhé Attorney General td bring a
class action, or the indlvidual damaged may bring an action on
behalﬁ of himself and others-éimilarly situafed, to recover damages
and relief as provided iIn this section, |

"(b) A plaintiff who prevalls in a class action under this
section may recovef:

"(1) court costs and attorneys' fees reasonable in
relation to the amount of work expended in addition to actual
damages;

"(2) an.order enjoining the act or failure to act;

"(3) any other reilef which the court deems proper,

"(c) 06 & f£inding by the court that an action under this

section was brought by an individual plaintiff in bad faith or
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for the purbose cf harassment, the court may award to the defendant
reasonable attorneys' fees in relation to the werk expended and
¢court costs,

"(d) In an action under this section,‘daﬁages may not
include any damages ihcurred beyond a point two‘years prior to
the institution of the action,

"(e) An action undéf this‘seétion may not be méintained
1f an administrative class.action under Section 14 of this Article
has been 1nitiatéd or has resulted in a final determination
regarding the same acts or practices and the same defendant in
the action under this section, |

'_“Sectibn»ia. Class Action: Procedure, (a) The court
shall permit one or more members of a class to sue or be sued as
representative parties on behalt of the class only if?

"(1) the class is so numerous that jolnder of ali
members is impracticable; ,4 |

"{2) there are questions of law or fact cocmmon to
the class; |

"(3) fhe claims or defenses of the representative
partles are typical of the claims or defenses of the class; and

"(4) the representative parties will fairly and
adequately protect the interests of the class.

"(b) An actioh may be maintained as a class action 1f the
prerequisites of Subsectlon (aJ) of this section are satisfied and
in addition: | |

"(1) the prosecution of separate actions by or agalnst

39




10
11
12
13
14
15
16
17
18
19

20
22
23

24

26

"H.B, No. 417
individual ﬁembers of the class would create a risk of:

"(A) inconsistent or varying adjudications with
resﬁect to individvual members of the class which would establish
incompatible standards of conduct for the party opposing the
claés: of | |

"(B) adjudication with respect to individual
members of the class whicﬁ'would'as-a practical mattéf be
dispositive of the interests of the other members not parties to
the adjudicationé or substantially impailr or impede thelr ablility
to protect their interests; or

"(2) the party opposiné the class has acted or refused
to act on grbuﬁd generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declaratory
relief with respect to the ciass'aé a whole; or

"(3) the court finds that the questions of law of
fact common to the mémbers of the class predbminate over ahy
questions affecting only individual members, and that a class
action is superior to other available methods for the fair and.
efficient adjudication of the controversy. The matters pertinent
to the findings include:

"(A) the interest of members of the class in
individually controlling the prosecution or defense of separafe
actions: |

"(B} the extent and nature of any litigation
concerning thé contréversy already commenced by or against members

of the class:
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"(C) the desirability or undesirability of
controversy concentrating the litigation of the claims In the
particular forum; and
"(D) the difficulties likely to be encountered
in the management of é class action, |

“(c) 1In construing this section, the courts of Texas shall
be guided by the decisions of the federal courts interpreting
Rule 23, Federal Rules of Ciyil Procedure, as amended,

"(d) As soon as practicaﬁle after the commencement o0f an
action brought as & class action, the court shall determine by
order whether it is to be ﬁaintained as a Class action, 2An order
under this sﬁbsection may be altered or amended before a declision
on the merits. An order determining that the action may or may
not be brought as a class acfion is an interlocutory §fder which
is appealable and the procedures provided in Rule 385, Texas Ruies
of Clvil Procedure, épply. _. |

"(e) If the action is permitted as a cless action, the
court shall direct to the members of the class the best notice
practicable under the circumsﬁances, including inaividual notice
to all members who can be 1dént1f1ed through reasonable effort.

"(£) The notice shall contain a statement that:

"(1) the court will exclude the member notified from
the class 1f he so fequests by & specifled date;

"(2) the judgment, whether favorable or not, will
include all mémbers Qho do not request excluslon; and

"{(3) any menher who does not request exclusion, if

>
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he desires,‘may enter an appearance through counsel.

ﬁ(g) A class action may not be dismissed, settled, or
compromised without the approvail of the court, and notice of the
proposed dismissal, settlement, or compromise shall be given to
all members of the clgss in such manner as the éourt directs.

"(h) When appropriate, an action may be brought or
maintained as a cliass actibnAwitﬁ respect to particdlér issues
or a class may be divided'into subclasses and each subclass treated
as a class, angd the provisions of this section shall be construed
and applied accordingly.

"(1) The judgrent iﬁ a class-action shall describe those
to whom the hoﬁice was directed and who have not reguested
exclusion and those.fhe court f£inds to be members of the class,
The court shall direct .to thé membérs of the class the best notice
practicable under the circumstances, including individual noticé
to all memhers who can be identifled through'reasonable effort.

*(j) In the conduct of a class action the court may make
appropriate orderss

"(1) determining the course of proceedings or
prescribing measures to prevént undue repetition .or complication.
in the presentation of evidence or argument;

"(2) reqgquiring, for the protection of the members
of the class or otherwise for the fair conduct of the action,
that notice be glven iIn such manner as the court may direct to
some or all of the mémbers or to the Attorney General of any step

in the action, or of the proposed extent of the judgment, or of
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the opportuﬁity of members to signify whether they consider the
representation fair and adequate, to Intervene and present claims
or defenses, or otherwlse to come into the action;

"(3) 4irposing conditions on the representative parties
§r on intervenors; | |

"(4) requiring that the pleadings be amended to
eliminate allegations as ﬁb'represehtation of absent bersons. and
that the actlon proceed accordingly; or |

"(5)- dealing with similar procedural matters,

"(k) The £iling of a suit under this section tolls the
statute of limitations for.bringing'a sult by an individual under
Section 16 of this Article., An order of the court denyving the
bringing of a suit as a class action does not affect the ability
of an individual to bring thé same.or a similar suit under Section
16 of this Article, A

"section 19, Preliminary Notice. (a) At least 30 da§s
prior to the commencement of a class action suit for damages under
Section 17 of this Article, the prospective plaintiff must notify
the 1ntende& defendant of his complaint and make demand that the
defendant provide relief to the prospective plaintiff and others
similarvly situated. A copy of the notice must also be sent to
the commissioner of insurance;

"(b) The notice must be in writing and sent by certified
or registered mail, return receipt reguested, to the place where
the transactidn occufred; the Intended defendant's principal place

0of business in thls state, or if nelther will effect notice;, to
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the cffice éf the Secretary of Sﬁate of Texas.

"(¢) An action for injunctive rellief under Section 17 of
this Article may be commenced without compliance with Subsection
(a) of this section, Not less than 30 days'affer the commencement
of an action for injuhctive relief, and after compliance with the
provisions of Subsection (a) of this section, the plaintiff may
amend his complaint.withoﬁf leavé of court to include'a request
for damages, |

"(d) No démages may be aﬁarded to a class under Section
17 of this Article 1f within 30 days of receipt of the notice the
intended defendant furnishéd the pléintiff, by certified or
registered méii, return receipt requested, a written dffer of
settlement. The offer of settlement must include a statement
thats |

"(1) all others similarly situated have been.
adequately identified or a reésonable effort.to identify such
others has been made, and a description of the class so identified
and the method employed to identify them;

‘“(2) all persons so identified have been notified
that upon request the intended defén@ant will provide relief to
them and all others similarly situatéd, and a complete explanation
of the relief being afforded and a copy of the notice or
communication which the intended defendant 1is providing to the
members of the class:

"63) thé relief being affordedAthe consumer has been,

or If said offer 1s accepted by the consumer, will be given within
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a stated reésonable time; and |
"(4) the practice complained of has ceased,

*(e) Attempts to comply with the provisions of this section
by a person receiving a demand shall be an offer to compromise
and shall be inadmissible as evidence, Attempté to comply with
a demand shall not be consldered an admission of engaging in an
unlawful act or practice, 'Evidence-of-compliance or.éttempts to
comply with the provisions of this section may be Introduced by
a defendant for ﬁhe purpose of establishing good faith or to show
compliance with the provisions of this section,

"section 20, Damageé: Defenée. No award of damages may

be given in ény class action filed under Section 17 of this Article

if the defendant:

"(1) . proves thaﬁ.thé action complained of resulted
from & bona fide error notwithstanding the use of reasonable
procedures adopnted to avoid any error; and - | |

"(2) made restitution of any consideration received
from any member of the class,

"Section 21. Venue. Any action brought under this Article
shall be commenced in a district cburt of Travis-County, Texas,
if the State Board of Insurance is a party thereto.

"Section 22, Voluntary Compliance, (a) In the
administration of tﬁis Article the Board may accept assurance of
voluntary compliance with respect .to any act or practice which
violates this Articlé or regulations issuedbunder this Article

or any act declared to be unlawful in Section 17.46 of the Business
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& Commerce éode, as amended, from any person who is engaging in,
has engaged in, or is about to engage in the act or practice.
The aésurance shall be in writing and shall be filed with the
Board, |

"(b) The accepfance of an assuyrance of vbluntary compliance
may.be conditioned on the stipulation that the person in violation
of this Article or regulations iésued under thlils Artiéle, or
section 17,46, Business &ACommerce Code, as amended, regtore te
any perscen in inferest.any monef wvhich may have been aéquired by
means of acts or practices which violate this Artic;e or
ragulations issued under tﬁis Article, or Section 17.46, Business
& Commerce dee, as amended,

"(c) An assurancé of voluntary compliance shall not be
considered an admission of pfior violation of this Artiéle or
regulations issued under this Article or Section 17,46, Businesé
& Commerce Code, as émended._'However, unlesé-an assurahce has
been rescinded by agreement; subsequent fallure to cohply with
the terms of an assurance 1s prima facle evidence of a violation
of this Article or regulations issued under this Article or Section
17,46, Business & Commerce Code, as amended,

"(d) Matters closed by the filing of an assurance of
voluntary compliance may be reopened at any time, Assurance of
voluntary compliancé shall in no way affect individual rights of
action under this Article, except that the right of Iindividuals
with regard td money.received pursuant to a stipulation in the

voluntary compliance under Subsection (b) of this section are
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governed by.the terms of the voluntary complianqee

. "Section 23. Those civil penalties, premium refunds,
judgnents, compensatory judgments, individual recoveries, orders,
class action awards, costs, damages, or attorneys' fees wihich are
assessed or awarded ag provided In this Article.shall be paid
only. from the capital or surplus funds of the offending insurance
conpany, and no such payméhts shéll take precedence over, be in
priority to, or in any maﬁne; be applicable to the provisions of
Article 21.28~E,'Texas'1nsuraﬁcé Codey known as the Loss Claiment's
Priorities Act, Article 21,28-C, Texas Insurance Code; known ag
the Property and Casualty insurance Guaranty Act, Articl@_Zi,ZBwE,
Texas Insurahcé Code, known as the Texas Llfe, Health aud Accldent
Guaranty Act, any otherAsimilaf insurance guaranty act hereafter
enacted by the Texas"Legislaﬁurep br Article 21.39«3, Texas
Insurance Code, known as the Asset Protection Act, and»such special
statutes and the‘pridrities of funds created thereby.shéll bé
exempt from the provisions of this Article.

"Section 24, No remedy or civil penalty shall lie or exist
by reason of any act or omission occurring prior to the eﬁfective
date of this Act," ‘

Sec, 3. Chapter 10, Title 79,:Revised Civil Statutes of
Texas, 1925, as amended (Article 5069-10,01, et seqg,, Vernon's
Texas Civil Statutes), is repealed,

Sec, 4, ‘'If any provision of this Act or the applicatiocn

thereof to any person or circumstances is held invalld, such

invalidity shall not affect other provisions or applications of
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the Act which can be glven effect without the invalid provision
or application, and to this end the provisions of tﬂis Act are
declared to be severable,

Sec, 5., The importance of this legislatlion and the crowded
condition of the calendars iIn both houses cCreate an emergency and
an imperative public necessity that the constitutional rule
requiring bills to be read on three several days 1n each house
be suspended, and this rﬁle is hereby suspended, and that this
Act take effect and be in force from and after its passage, and

it is so0 enacted,

President of the Senate Speaker of the House

I hereby certify that H.B. No. 417 was passed by the House
on April 11, 1973, by the following vote: Yeas 133, Nays 9:; and
that the House concurred in Senate amendments to H.B. No. 417
on May 7, 1973, by the following vote: Yeas 109, Nays 23; and
that the House adopted H.C.R. No. 177 apthorizing certain
corrections in H.B. No. 417 on May 9, 1973, by the following vote:

Yeas 100, Nays 0 and 24 present not voting.

Chief Clerk of the House
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I hereby certify that H.B. No. 417 was passed by the Senate,

with amendments, on May 4, 1973, by the following vote: Yeas 22,

6]

Nays 7; and that the Senate adopted H.C.R. No. 177 authorizing
certain corrections in H.B. No. 417 on May 10, 1973 by the

following vote: Yeas 29, Nays 0.

Secretary of the Senate

APPROVED: YY\\OVKA Q‘-‘/ }q 7 3\ FILED IN TIE CF" _EOF T.. |

£ YRR R
MAY 21 1973
.
Secrctary of State g
overnor
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A BILL,.TO BE ENTIT |
AN _ACT

relating to the definition and rYegulation of unlawful trade, acts
and practices, the protection of Texas consumers, and providing
for consumer remedies: amending Chapter 17, Business & Commerce
Code, as amended, by adding Subchapter E; amending Sections 7 and
13, Article 21,21, Insurance Code, as amended, and adding new
Sections 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, and 24; repealing
Chapter 10, Title 79, Revised Civil Statutes of Texas, 1925, as
amended (Articles 5069-10.01 et seq., Vernon's Texas Civil
Statutes); and declaring an emergency ..

2= 7-73 Filed,
2=8-73 Read first time and referred to Committee on Business and
Industry._

4- 6-73 Reported favorably as amended, sent to printer

4=-_6:73 Printed, distributed and referred to Committee on Calendars
at 11:35 p.m,.

=10=J8 Read second time, amended and ordered engrossed by the
following vote: Yeas 129, Nays 11

Dorothy Hallman

-10-73 _ Sent to Engrossing Clerk.
4-10-73  Engrossed._
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APR 111973 RETURNED FROM ENGROSSING cLEny




’APR 1 2 1973 Received from the House

et CE
APR 12 1,973 Read, referred to Committee on .’URISPRUDEN
/

Reported favorably.

ﬁPR 2 7 1973 Reported adversely, with favorable Committee Substitute; Committee Substitute
read first time.

Ordered not printed.
%Y : 3 ’973 Regular order of business suspended by
(unanivrows-consant.

( 3 5 yeas, _é__nays. A

To permit consideration, reading and passage, Senate and Constitutional Rules

suspended by vote of yeas, nays.
MAY 319713 Read second time MAY 3 1973 passed to third reading "Mt/
, 3
Caption ordered amended to conform to body of bill. & "d

Senate and Constitutional 3-Day Rules suspended by vote of

yeas, nays to place bill on third reading and final passage.

(amvingsusne-votc.
(DR X yeas, | _nays.
OTHER ACTION:

SkWRY 3 \973; M‘/ M

MAY 4 1973 Read third time and passed by

SENT TC PR u’TER

41973

N Q' 2; ; 0 ’ ! Secretary of the Senate

W&BA««W L ~~axp:"  RETURNED FROM )’;;NATE

MAY 4 1973 porumed to HOUSE

Chief Clerj, House of Representatives

MAY

d in Senate amendments”
y vote of _/(

7

WAY 7 1913
The House has con

to House Bill No.

.~

Chief Clerl, House of Representatives

NROLLING CLERK

/7 1973 SENT TO E




